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AGREEMENT ESTABLISHING THE
WORLD TRADE ORGANIZATION

The Parties to this Agreement,

Recognizingthat their relationsinthefield of trade and economic endeavour should be conducted
with aview to raising standards of living, ensuring full employment and a large and steadily growing
volume of real income and effective demand, and expanding the production of and trade in goods and
services, while allowing for the optimal use of the world's resources in accordance with the objective
of sustainable development, seeking both to protect and preserve the environment and to enhance the
means for doing so in a manner consistent with their respective needs and concerns at different levels
of economic development,

Recognizing further that there is need for positive efforts designed to ensure that developing
countries, and especially the least developed among them, secure a share in the growth in international
trade commensurate with the needs of their economic development,

Being desirous of contributing to these objectives by entering into reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade
and to the elimination of discriminatory treatment in international trade relations,

Resolved, therefore, to devel op anintegrated, moreviableand durablemultilateral trading system
encompassing the General Agreement on Tariffsand Trade, theresults of past trade liberalization efforts,
and all of the results of the Uruguay Round of Multilateral Trade Negotiations,

Determined to preserve the basic principles and to further the objectives underlying this
multilateral trading system,

Agree as follows:

Article |
Establishment of the Organization

The World Trade Organization (hereinafter referred to as "the WTQ") is hereby established.

Article Il
Scope of the WTO

1 The WTO shall provide the common institutional framework for the conduct of trade relations
among its Members in matters related to the agreements and associated legal instruments included in
the Annexes to this Agreement.

2. The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter
referred to as "Multilateral Trade Agreements") are integral parts of this Agreement, binding on all
Members.

3. The agreements and associated legal instruments included in Annex 4 (hereinafter referred
to as "Plurilateral Trade Agreements') are also part of this Agreement for those Members that have
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accepted them, and are binding on those Members. The Plurilateral Trade Agreements do not create
either obligations or rights for Members that have not accepted them.

4, The General Agreement on Tariffsand Trade 1994 as specified in Annex 1A (hereinafter referred
to as "GATT 1994") is legally distinct from the General Agreement on Tariffs and Trade, dated
30 October 1947, annexed to the Final Act Adopted at the Conclusion of the Second Session of the
Preparatory Committee of the United Nations Conference on Trade and Employment, as subsequently
rectified, amended or modified (hereinafter referred to as "GATT 1947").

Article 111
Functions of the WTO

1 The WTO shall facilitate the implementation, administration and operation, and further the
objectives, of this Agreement and of the Multilateral Trade Agreements, and shall also provide the
framework for the implementation, administration and operation of the Plurilateral Trade Agreements.

2. The WTO shall provide the forum for negotiations among its Members concerning their
multilateral trade relationsin matters dealt with under the agreementsin the Annexesto this Agreement.
The WTO may also provide a forum for further negotiations among its Members concerning their
multilateral trade relations, and aframework for the implementation of the results of such negotiations,
as may be decided by the Ministerial Conference.

3. TheWTO shall administer the Understanding on Rulesand Procedures Governing the Settlement
of Disputes (hereinafter referred to as the "Dispute Settlement Understanding” or "DSU") in Annex 2
to this Agreement.

4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as the
"TPRM") provided for in Annex 3 to this Agreement.

5. With aview to achieving greater coherence in global economic policy-making, the WTO shall
cooperate, as appropriate, with the International Monetary Fund and with the International Bank for
Reconstruction and Development and its affiliated agencies.

Article IV
Structure of the WTO

1 There shall be aMinisterial Conference composed of representatives of all the Members, which
shall meet at least once every two years. The Ministerial Conference shall carry out the functions of
the WTO and take actions necessary to this effect. The Ministerial Conference shall have the authority
to take decisions on all matters under any of the Multilateral Trade Agreements, if so requested by
a Member, in accordance with the specific requirements for decision-making in this Agreement and
in the relevant Multilateral Trade Agreement.

2. There shall be a General Council composed of representatives of all the Members, which shall
meet as appropriate. In the intervals between meetings of the Ministerial Conference, its functions
shall be conducted by the General Council. The General Council shall also carry out the functions
assigned toiit by this Agreement. The General Council shall establish itsrules of procedure and approve
the rules of procedure for the Committees provided for in paragraph 7.
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3. The General Council shall convene as appropriateto dischargethe responsibilities of the Dispute
Settlement Body provided for in the Dispute Settlement Understanding. The Dispute Settlement Body
may have its own chairman and shall establish such rules of procedure as it deems necessary for the
fulfilment of those responsibilities.

4. The General Council shall convene as appropriate to discharge the responsibilities of the Trade
Policy Review Body provided for in the TPRM. The Trade Policy Review Body may have its own
chairman and shall establish such rules of procedure as it deems necessary for the fulfilment of those
responsibilities.

5. There shall be a Council for Trade in Goods, a Council for Trade in Services and a Council
for Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as the "Council for
TRIPS"), which shall operate under the general guidance of the General Council. The Council for Trade
in Goods shall oversee the functioning of the Multilateral Trade Agreementsin Annex 1A. The Council
for Trade in Services shall oversee the functioning of the General Agreement on Trade in Services
(hereinafter referred to as "GATS"). The Council for TRIPS shall oversee the functioning of the
Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as the
"Agreement on TRIPS"). These Councils shall carry out the functions assigned to them by their respective
agreements and by the General Council. They shall establish their respective rules of procedure subject
to the approval of the General Council. Membership in these Councils shall be open to representatives
of all Members. These Councils shall meet as necessary to carry out their functions.

6. The Council for Trade in Goods, the Council for Trade in Services and the Council for TRIPS
shall establish subsidiary bodies as required. These subsidiary bodies shall establish their respective
rules of procedure subject to the approval of their respective Councils.

7. The Ministerial Conference shall establish a Committee on Trade and Development, a Committee
on Balance-of-Payments Restrictions and a Committee on Budget, Finance and Administration, which
shall carry out the functions assigned to them by this Agreement and by the Multilateral Trade
Agreements, and any additional functions assigned to them by the General Council, and may establish
such additional Committees with such functions as it may deem appropriate. As part of its functions,
the Committee on Trade and Development shall periodically review the special provisions in the
Multilateral Trade Agreements in favour of the least-developed country Members and report to the
General Council for appropriateaction. Membershipinthese Committeesshall beopentorepresentatives
of all Members.

8. The bodies provided for under the Plurilateral Trade Agreements shall carry out the functions

assigned to them under those Agreements and shall operate within the institutional framework of the

WTO. These bodies shall keep the General Council informed of their activities on a regular basis.
Article V

Relations with Other Organizations

1 The General Council shall make appropriate arrangements for effective cooperation with other
intergovernmental organizations that have responsibilities related to those of the WTO.

2. The General Council may make appropriate arrangementsfor consultation and cooperation with
non-governmental organizations concerned with matters related to those of the WTO.
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Article VI
The Secretariat
1 There shall be a Secretariat of the WTO (hereinafter referred to as “the Secretariat”) headed

by a Director-General.

2. The Ministerial Conference shall appoint the Director-General and adopt regulations setting
out the powers, duties, conditions of service and term of office of the Director-General.

3. The Director-General shall appoint the members of the staff of the Secretariat and determine
their duties and conditions of service in accordance with regulations adopted by the Ministerial
Conference.

4. Theresponsibilitiesof the Director-General and of the staff of the Secretariat shall be exclusively
international in character. In the discharge of their duties, the Director-General and the staff of the
Secretariat shall not seek or accept instructions from any government or any other authority external
to the WTO. They shall refrain from any action which might adversely reflect on their position as
international officials. The Members of the WTO shall respect the international character of the
responsibilities of the Director-General and of the staff of the Secretariat and shall not seek to influence
them in the discharge of their duties.

Article VII
Budget and Contributions

1 The Director-General shall present to the Committee on Budget, Finance and Administration
the annual budget estimate and financial statement of the WTO. The Committee on Budget, Finance
and Administration shall review the annual budget estimate and the financial statement presented by
the Director-General and make recommendations thereon to the General Council. The annual budget
estimate shall be subject to approval by the General Council.

2. The Committee on Budget, Finance and Administration shall propose to the General Council
financial regulations which shall include provisions setting out:

@ the scale of contributions apportioning the expenses of the WTO among its Members;
and
(b) the measures to be taken in respect of Members in arrears.

The financial regulations shall be based, as far as practicable, on the regulations and practices of
GATT 1947.

3. The General Council shall adopt the financial regulations and the annual budget estimate by
a two-thirds majority comprising more than half of the Members of the WTO.

4. Each Member shall promptly contribute to the WTO its share in the expenses of the WTO in
accordance with the financial regulations adopted by the General Council.
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Article VIII
Status of the WTO
1 The WTO shall have legal personality, and shall be accorded by each of its Members such
legal capacity as may be necessary for the exercise of its functions.
2. The WTO shall be accorded by each of its Members such privileges and immunities as are
necessary for the exercise of its functions.
3. The officials of the WTO and the representatives of the Members shall similarly be accorded

by each of its Members such privileges and immunities as are necessary for the independent exercise
of their functions in connection with the WTO.

4. The privileges and immunities to be accorded by a Member to the WTO, its officials, and the
representatives of its Members shall be similar to the privileges and immunities stipulated in the
Convention on the Privileges and Immunities of the Specialized Agencies, approved by the General
Assembly of the United Nations on 21 November 1947.

5. The WTO may conclude a headquarters agreement.

Article IX
Decision-Making

1 The WTO shall continue the practice of decision-making by consensus followed under
GATT 1947." Except as otherwise provided, where a decision cannot be arrived at by consensus, the
matter at issue shall be decided by voting. At meetings of the Ministerial Conference and the General
Council, each Member of the WTO shall have one vote. Where the European Communities exercise
their right to vote, they shall have a number of votes equal to the number of their member States® which
are Members of the WTO. Decisions of the Ministerial Conference and the General Council shall be
taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the relevant
Multilateral Trade Agreement.®

2. The Ministerial Conference and the General Council shall have the exclusive authority to adopt
interpretations of this Agreement and of the Multilateral Trade Agreements. In the case of an
interpretation of a Multilateral Trade Agreement in Annex 1, they shall exercise their authority on the
basis of arecommendation by the Council overseeing the functioning of that Agreement. The decision
to adopt an interpretation shall be taken by a three-fourths mgjority of the Members. This paragraph
shall not be used in a manner that would undermine the amendment provisions in Article X.

3. In exceptional circumstances, the Ministerial Conference may decide to waive an obligation
imposed on a Member by this Agreement or any of the Multilateral Trade Agreements, provided that

The body concerned shall be deemed to have decided by consensus on a matter submitted for its consideration, if no
Member, present at the meeting when the decision is taken, formally objects to the proposed decision.

*The number of votes of the European Communities and their member States shall in no case exceed the number of the
member States of the European Communities.

®Decisions by the General Council when convened as the Dispute Settlement Body shall be taken only in accordance
with the provisions of paragraph 4 of Article 2 of the Dispute Settlement Understanding.
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any such decision shall be taken by three fourths® of the Members unless otherwise provided for in
this paragraph.

@ A request for awaiver concerning this Agreement shall be submitted to the Ministerial
Conference for consideration pursuant to the practice of decision-making by consensus.
The Ministerial Conference shall establish a time-period, which shall not exceed 90 days,
to consider therequest. If consensusisnot reached during the time-period, any decision
to grant a waiver shall be taken by three fourths® of the Members.

(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A
or 1B or 1C and their annexes shall be submitted initially to the Council for Trade in
Goods, the Council for Trade in Services or the Council for TRIPS, respectively, for
consideration during a time-period which shall not exceed 90 days. At the end of the
time-period, the relevant Council shall submit a report to the Ministerial Conference.

4. A decision by the Ministerial Conference granting a waiver shall state the exceptional
circumstances justifying the decision, the terms and conditions governing the application of the waiver,
and the date on which the waiver shall terminate. Any waiver granted for a period of more than one
year shall be reviewed by the Ministerial Conference not later than one year after it is granted, and
thereafter annually until the waiver terminates. Ineach review, the Ministerial Conference shall examine
whether the exceptional circumstances justifying the waiver still exist and whether the terms and
conditions attached to the waiver have been met. The Ministerial Conference, on the basis of the annual
review, may extend, modify or terminate the waiver.

5. Decisions under a Plurilateral Trade Agreement, including any decisions on interpretations and
waivers, shall be governed by the provisions of that Agreement.

Article X
Amendments

1 Any Member of the WTO may initiate a proposal to amend the provisions of this Agreement
or the Multilateral Trade Agreements in Annex 1 by submitting such proposal to the Ministerial
Conference. The Councils listed in paragraph 5 of Article IV may also submit to the Ministerial
Conference proposals to amend the provisions of the corresponding Multilateral Trade Agreements
in Annex 1 the functioning of which they oversee. Unless the Ministerial Conference decides on a
longer period, for a period of 90 days after the proposal has been tabled formally at the Ministerial
Conference any decision by the Ministerial Conference to submit the proposed amendment to the Members
for acceptance shall be taken by consensus. Unless the provisions of paragraphs 2, 5 or 6 apply, that
decision shall specify whether the provisions of paragraphs 3 or 4 shall apply. If consensusis reached,
the Ministerial Conference shall forthwith submit the proposed amendment to the Members for acceptance.
If consensus is not reached at a meeting of the Ministerial Conference within the established period,
the Ministerial Conference shall decide by a two-thirds majority of the Members whether to submit
the proposed amendment to the Members for acceptance. Except as provided in paragraphs 2, 5 and
6, theprovisionsof paragraph 3 shall apply to the proposed amendment, unlesstheMinisterial Conference
decides by a three-fourths majority of the Members that the provisions of paragraph 4 shall apply.

2. Amendments to the provisions of this Article and to the provisions of the following Articles
shall take effect only upon acceptance by all Members:

“A decision to grant awaiver in respect of any obligation subject to atransition period or aperiod for staged implementation
that the requesting Member has not performed by the end of the relevant period shall be taken only by consensus.
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Article IX of this Agreement;
Articles | and Il of GATT 1994,
Article 1I:1 of GATS;
Article 4 of the Agreement on TRIPS.
3. Amendments to provisions of this Agreement, or of the Multilateral Trade Agreements in

Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would alter the rights
and obligations of the Members, shall take effect for the Members that have accepted them upon
acceptance by two thirds of the Members and thereafter for each other Member upon acceptance by
it. The Ministerial Conference may decide by a three-fourths majority of the Members that any
amendment made effective under this paragraph is of such a nature that any Member which has not
accepted it within a period specified by the Ministerial Conferencein each case shall be free to withdraw
from the WTO or to remain a Member with the consent of the Ministerial Conference.

4. Amendments to provisions of this Agreement or of the Multilateral Trade Agreements in
Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would not alter
the rights and obligations of the Members, shall take effect for all Members upon acceptance by two
thirds of the Members.

5. Except as provided in paragraph 2 above, amendments to Parts |, Il and |1l of GATS and the
respective annexes shall take effect for the Members that have accepted them upon acceptance by two
thirds of the Membersand thereafter for each Member upon acceptanceby it. TheMinisterial Conference
may decide by a three-fourths majority of the Members that any amendment made effective under the
preceding provision is of such a nature that any Member which has not accepted it within a period
specified by the Ministerial Conference in each case shall be free to withdraw from the WTO or to
remain a Member with the consent of the Ministerial Conference. Amendments to Parts 1V, V and
VI of GATS and the respective annexes shall take effect for all Members upon acceptance by two thirds
of the Members.

6. Notwithstanding the other provisions of this Article, amendments to the Agreement on TRIPS
meeting the requirements of paragraph 2 of Article 71 thereof may be adopted by the Ministerial
Conference without further formal acceptance process.

7. Any Member accepting an amendment to this Agreement or to a Multilateral Trade Agreement
in Annex 1 shall deposit an instrument of acceptance with the Director-General of the WTO within
the period of acceptance specified by the Ministerial Conference.

8. Any Member of the WTO may initiate a proposal to amend the provisions of the Multilateral
Trade Agreements in Annexes 2 and 3 by submitting such proposal to the Ministerial Conference.
The decision to approve amendments to the Multilateral Trade Agreement in Annex 2 shall be made
by consensus and these amendments shall take effect for all Members upon approval by the Ministerial
Conference. Decisions to approve amendments to the Multilateral Trade Agreement in Annex 3 shall
take effect for all Members upon approval by the Ministerial Conference.

9. The Ministerial Conference, upon the request of the Members parties to a trade agreement,
may decide exclusively by consensus to add that agreement to Annex 4. The Ministerial Conference,
upon the request of the Members parties to a Plurilateral Trade Agreement, may decide to delete that
Agreement from Annex 4.

10. Amendments to a Plurilateral Trade Agreement shall be governed by the provisions of that
Agreement.
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Article XI
Original Membership
1 The contracting parties to GATT 1947 as of the date of entry into force of this Agreement,

and the European Communities, which accept this Agreement and the Multilateral Trade Agreements
and for which Schedules of Concessions and Commitments are annexed to GATT 1994 and for which
Schedules of Specific Commitmentsare annexed to GATS shall become original Members of the WTO.

2. The least-devel oped countries recognized as such by the United Nations will only be required
to undertake commitments and concessions to the extent consistent with their individual development,
financial and trade needs or their administrative and institutional capabilities.

Article XII
Accession

1 Any State or separate customs territory possessing full autonomy in the conduct of its external
commercial relations and of the other matters provided for in this Agreement and the Multilateral Trade
Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such acces-
sion shall apply to this Agreement and the Multilateral Trade Agreements annexed thereto.

2. Decisionson accession shall betaken by the Ministerial Conference. TheMinisterial Conference
shall approve the agreement on the terms of accession by a two-thirds majority of the Members of the
WTO.

3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that
Agreement.

Article XIII

Non-Application of Multilateral Trade Agreements
between Particular Members

1 This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 shall not apply
as between any Member and any other Member if either of the Members, at the time either becomes
a Member, does not consent to such application.

2. Paragraph 1 may be invoked between original Members of the WTO which were contracting
partiesto GATT 1947 only where Article XXXV of that Agreement had been invoked earlier and was
effective as between those contracting parties at the time of entry into force for them of this Agreement.

3. Paragraph 1 shall apply between a Member and another Member which has acceded under
Article X1 only if the Member not consenting to the application has so notified the Ministerial Conference
before the approval of the agreement on the terms of accession by the Ministerial Conference.

4. The Ministerial Conference may review the operation of this Article in particular cases at the
request of any Member and make appropriate recommendations.

5. Non-application of a Plurilateral Trade Agreement between parties to that Agreement shall be
governed by the provisions of that Agreement.



../wto01/wto1_1.htm

../pdf/01a-toc.pdf



Q0000

Page 17
Article XIV
Acceptance, Entry into Force and Deposit
1 This Agreement shall be open for acceptance, by signature or otherwise, by contracting parties

to GATT 1947, and the European Communities, which are eligible to become original Members of
the WTO in accordance with Article X1 of this Agreement. Such acceptance shall apply to this
Agreement and the Multilateral Trade Agreements annexed hereto. This Agreement and the Multilateral
Trade Agreementsannexed hereto shall enter into force on the date determined by Ministersin accordance
with paragraph 3 of the Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations and shall remain open for acceptance for a period of two years following that date unless
the Ministers decide otherwise. An acceptance following the entry into force of this Agreement shall
enter into force on the 30th day following the date of such acceptance.

2. A Member which accepts this Agreement after its entry into force shall implement those con-
cessions and obligations in the Multilateral Trade Agreements that are to be implemented over a period
of time starting with the entry into force of this Agreement as if it had accepted this Agreement on
the date of its entry into force.

3. Until the entry into force of this Agreement, the text of this Agreement and the Multilateral
Trade Agreements shall be deposited with the Director-General to the CONTRACTING PARTIES to
GATT 1947. The Director-General shall promptly furnish a certified true copy of this Agreement and
the Multilateral Trade Agreements, and a notification of each acceptance thereof, to each government
and the European Communities having accepted this Agreement. This Agreement and the Multilateral
Trade Agreements, and any amendments thereto, shall, upon the entry into force of this Agreement,
be deposited with the Director-General of the WTO.

4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be governed by
the provisions of that Agreement. Such Agreements shall be deposited with the Director-General to
the CONTRACTING PARTIES to GATT 1947. Upon the entry into force of this Agreement, such
Agreements shall be deposited with the Director-General of the WTO.

Article XV

Withdrawal
1 Any Member may withdraw from this Agreement. Such withdrawal shall apply both to this
Agreement and the M ultilateral Trade Agreementsand shall take effect upon the expiration of six months
from the date on which written notice of withdrawal is received by the Director-General of the WTO.
2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the provisions of that
Agreement.

Article XVI

Miscellaneous Provisions

1 Except as otherwise provided under this Agreement or the Multilateral Trade Agreements, the

WTO shall be guided by the decisions, procedures and customary practices followed by the
CONTRACTING PARTIESto GATT 1947 and the bodies established inthe framework of GATT 1947.
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2. To the extent practicable, the Secretariat of GATT 1947 shall become the Secretariat of the
WTO, and the Director-General to the CONTRACTING PARTIES to GATT 1947, until such time
as the Ministerial Conference has appointed a Director-General in accordance with paragraph 2 of
Article VI of this Agreement, shall serve as Director-General of the WTO.

3. In the event of a conflict between a provision of this Agreement and a provision of any of the
Multilateral Trade Agreements, the provision of this Agreement shall prevail to the extent of the conflict.

4. Each Member shall ensurethe conformity of itslaws, regulations and administrative procedures
with its obligations as provided in the annexed Agreements.

5. No reservations may be made in respect of any provision of this Agreement. Reservations
in respect of any of the provisions of the Multilateral Trade Agreements may only be made to the extent
provided for in those Agreements. Reservations in respect of a provision of a Plurilateral Trade
Agreement shall be governed by the provisions of that Agreement.

6. This Agreement shall be registered in accordance with the provisions of Article 102 of the Charter
of the United Nations.

DONE at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four,
in a single copy, in the English, French and Spanish languages, each text being authentic.

Explanatory Notes:

Theterms"country" or "countries' as used in this Agreement and the Multilateral Trade Agreements areto be understood
to include any separate customs territory Member of the WTO.

In the case of a separate customs territory Member of the WTO, where an expression in this Agreement and the
Multilateral Trade Agreements is qualified by the term "national”, such expression shall be read as pertaining to that customs
territory, unless otherwise specified.
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EUROPEAN COMMUNITIES-MEASURES AFFECTING
ASBESTOS AND ASBESTOS-CONTAINING PRODUCTS
WT/DS135/AB/R
Appellate Body Report adopted by the DSB on April 5, 2001

[This case involved a Canadian challenge of a French regulation that prohibits the
manufacture, processing, sale, import, marketing and transfer of all varieties of asbestos fibres,
regardless of whether the substances have been incorporated into materials, products or devices,
subject to a limited exception in cases where no substitute product exists. Canada claimed, inter
alia, that the regulation is inconsistent with GATT Articles 111 and X1 and that under GATT
Article XXII1I:1(b), it nullified or impaired advantages accruing to Canada directly or indirectly
under WTO Agreement (a non-violation claim). The WTO Panel ruled that like products were
involved such that Article 111:4 was violated (that ruling was reversed by the Appellate Body),
but that the regulation fell within the exception of GATT Article XX(b) and did not nullify or
impair advantages accruing to Canada.

The Panel found that chrysotile asbestos fibres are "like™ polyvinyl alcohol, cellulose and
glass fibres ("PCG fibres") and that cement-based products containing chrysotile asbestos fibres
are "like" cement-based products containing one of the PCG fibres. The Panel also concluded
that all these cement-based products are "like".]

88. [After noting that the term "like products” appears in a number of different provisions
in several WTO agreements, the Appellate Body stated:] [T]he term must be interpreted in light
of the context, and of the object and purpose, of the provision at issue, and of the object and
purpose of the covered agreement in which the provision appears . . .

89. It follows that, while the meaning attributed to the term "like products™ in other
provisions of the GATT 1994, or in other covered agreements, may be relevant context in
interpreting Article 111:4 of the GATT 1994, the interpretation of "like products™ in Article 111:4
need not be identical, in all respects, to those other meanings.

90. Bearing these considerations in mind, we turn now to the ordinary meaning of the
word "like™ in the term "like products” in Article 111:4. According to one dictionary, "like"
means:

Having the same characteristics or qualities as some other . . . thing; of approximately
identical shape, size, etc., with something else; similar.

91. This meaning suggests that "like" products are products that share a number of
identical or similar characteristics or qualities. The reference to "similar” as a synonym of "like"
also echoes the language of the French version of Article 111:4, "produits similaires™, and the
Spanish version, "productos similares”, which, together with the English version, are equally
authentic.





92. However, as we have previously observed, "dictionary meanings leave many
interpretive questions open." In particular, this definition does not resolve three issues of
interpretation. First, this dictionary definition of "like" does not indicate which characteristics or
qualities are important in assessing the "likeness" of products under Article I11:4. For instance,
most products will have many qualities and characteristics, ranging from physical properties
such as composition, size, shape, texture, and possibly taste and smell, to the end-uses and
applications of the product. Second, this dictionary definition provides no guidance in
determining the degree or extent to which products must share qualities or characteristics in
order to be "like products™ under Article 111:4. Products may share only very few characteristics
or qualities, or they may share many. Thus, in the abstract, the term "like" can encompass a
spectrum of differing degrees of "likeness™ or "similarity". Third, this dictionary definition of
"like" does not indicate from whose perspective "likeness" should be judged. For instance,
ultimate consumers may have a view about the "likeness" of two products that is very different
from that of the inventors or producers of those products.

93. To begin to resolve these issues, we turn to the relevant context of Article I11:4 of the
GATT 1994. In that respect, we observe that Article I11:2 of the GATT 1994, which deals with
the internal tax treatment of imported and domestic products, prevents Members, through its first
sentence, from imposing internal taxes on imported products "in excess of those applied ... to like
domestic products.” (emphasis added). In previous Reports, we have held that the scope of
"like" products in this sentence is to be construed "narrowly". This reading of "like" in Article
111:2 might be taken to suggest a similarly narrow reading of "like" in Article I11:4, since both
provisions form part of the same Article. However, both of these paragraphs of Article 11l
constitute specific expressions of the overarching, "general principle™, set forth in Article 111:1 of
the GATT 1994. As we have previously said, the "general principle" set forth in Article 111:1
"informs™ the rest of Article I11 and acts "as a guide to understanding and interpreting the
specific obligations contained" in the other paragraphs of Article 111, including paragraph 4.
Thus, in our view, Article 111:1 has particular contextual significance in interpreting Article 111:4,
as it sets forth the "general principle” pursued by that provision. Accordingly, in interpreting the
term "like products” in Article I11:4, we must turn, first, to the "general principle™ in Article I11:
1, rather than to the term "like products” in Article I11:2.

94. In addition, we observe that, although the obligations in Articles 111:2 and 111:4 both
apply to "like products”, the text of Article 111:2 differs in one important respect from the text of
Article I11:4. Article 111:2 contains two separate sentences, each imposing distinct obligations:
the first lays down obligations in respect of "like products”, while the second lays down
obligations in respect of "directly competitive or substitutable” products. By contrast, Article
I11:4 applies only to "like products™ and does not include a provision equivalent to the second
sentence of Article 111:2 . . .

95. For us, this textual difference between paragraphs 2 and 4 of Article 111 has
considerable implications for the meaning of the term "like products” in these two provisions. In
Japan-Alcoholic Beverages, we concluded, in construing Article 111:2, that the two separate
obligations in the two sentences of Article I11:2 must be interpreted in a harmonious manner that





gives meaning to both sentences in that provision. We observed there that the interpretation of
one of the sentences necessarily affects the interpretation of the other. Thus, the scope of the
term "like products” in the first sentence of Article 111:2 affects, and is affected by, the scope of
the phrase "directly competitive or substitutable™ products in the second sentence of that
provision

96. In construing Article I11:4, the same interpretive considerations do not arise, because
the "general principle” articulated in Article 111:1 is expressed in Article I11:4, not through two
distinct obligations, as in the two sentences in Article 111:2, but instead through a single
obligation that applies solely to "like products”. Therefore, the harmony that we have attributed
to the two sentences of Article I11:2 need not and, indeed, cannot be replicated in interpreting
Article 111:4. Thus, we conclude that, given the textual difference between Articles I11:2 and
I11:4, the "accordion” of "likeness" stretches in a different way in Article 111:4.

[After recalling its statement of the purpose of Article 111 in Japan Alcoholic Beverages,
the Appellate Body continued:]

98. As we have said, although this "general principle” is not explicitly invoked in Article
I11:4, nevertheless, it "informs" that provision. Therefore, the term "like product™ in Article 111:4
must be interpreted to give proper scope and meaning to this principle. In short, there must be
consonance between the objective pursued by Article 111, as enunciated in the "general principle”
articulated in Article I11:1, and the interpretation of the specific expression of this principle in the
text of Article I11:4. This interpretation must, therefore, reflect that, in endeavouring to ensure
"equality of competitive conditions", the "general principle™ in Article 111 seeks to prevent
Members from applying internal taxes and regulations in a manner which affects the competitive
relationship, in the marketplace, between the domestic and imported products involved, "so as to
afford protection to domestic production.”

99. As products that are in a competitive relationship in the marketplace could be
affected through treatment of imports "less favourable™ than the treatment accorded to domestic
products, it follows that the word "like™ in Article 111:4 is to be interpreted to apply to products
that are in such a competitive relationship. Thus, a determination of "likeness™ under Article 111:4
is, fundamentally, a determination about the nature and extent of a competitive relationship
between and among products. In saying this, we are mindful that there is a spectrum of degrees
of "competitiveness" or "substitutability™ of products in the marketplace, and that it is difficult, if
not impossible, in the abstract, to indicate precisely where on this spectrum the word "like™ in
Article I11A of the GATT 1994 falls. We are not saying that all products which are in some
competitive relationship are "like products” under Article I11:4. In ruling on the measure at issue,
we also do not attempt to define the precise scope of the word "like™ in Article I11:4. Nor do we
wish to decide if the scope of "like products™ in Article 111:4 is co-extensive with the combined
scope of "like™ and "directly competitive or substitutable” products in Article 111:2. However, we
recognize that the relationship between these two provisions is important, because there is no
sharp distinction between fiscal regulation, covered by Article 111:2, and nonfiscal regulation,





covered by Article 111:4. Both forms of regulation can often be used to achieve the same ends. It
would be incongruous if, due to a significant difference in the product scope of these two
provisions, Members were prevented from using one form of regulation-for instance, fiscal- to
protect domestic production of certain products, but were able to use another form of regulation
- for instance, non-fiscal - to achieve those ends. This would frustrate a consistent application of
the "general principle™ in Article I11:1. For these reasons, we conclude that the scope of "like™ in
Article I11:4 is broader than the scope of "like" in Article 111:2, first sentence. Nonetheless, we
note, once more, that Article 111:2 extends not only to "like products"”, but also to products which
are "directly competitive or substitutable”, and that Article 111:4 extends only to "like products".
In view of this different language, and although we need not rule, and do not rule, on the precise
product scope of Article I11:4, we do conclude that the product scope of Article I11:4, although
broader than the first sentence of Article I11:2, is certainly not broader than the combined product
scope of the two sentences of Article 111:2 of the GATT 1994.

100. We recognize that, by interpreting the term "like products” in Article 111:4 in this
way, we give that provision a relatively broad product scope - although no broader than the
product scope of Article I11:2. In so doing, we observe that there is a second element that must be
established before a measure can be held to be inconsistent with Article 111:4. Thus, even if two
products are "like", that does not mean that a measure is inconsistent with Article 111:4. A
complaining Member must still establish that the measure accords to the group of "like"
imported products "less favourable treatment™ than it accords to the group of "like" domestic
products. The term "less favourable treatment” expresses the general principle, in Article 111:1,
that internal regulations "should not be applied ... so as to afford protection to domestic
production”. If there is "less favourable treatment” of the group of "like" imported products,
there is, conversely, "protection” of the group of "like" domestic products. However, a Member
may draw distinctions between products which have been found to be "like", without, for this
reason alone, according to the group of "like" imported products "less favourable treatment" than
that accorded to the group of "like" domestic products. In this case, we do not examine further
the interpretation of the term "treatment no less favourable™ in Article 111:4, as the Panel's
findings on this issue have not been appealed or, indeed, argued before us.

101. We turn to consideration of how a treaty interpreter should proceed in determining
whether products are "like" under Article 111:4. As in Article 111:2, in this determination, "[n]o
one approach. . . will be appropriate for all cases.” Rather, an assessment utilizing "an
unavoidable element of individual, discretionary judgement” has to be made on a case-by-case
basis. The Report of the Working Party on Border Tax Adjustments outlined an approach for
analyzing "likeness" that has been followed and developed since by several panels and the
Appellate Body. This approach has, in the main, consisted of employing four general criteria in
analyzing "likeness": (i) the properties, nature and quality of the products; (ii) the end-uses of the
products; (iii) consumers' tastes and habits - more comprehensively termed consumers'
perceptions and behaviour - in respect of the products; and (iv) the tariff classification of the
products. We note that these four criteria comprise four categories of "characteristics"” that the
products involved might share: (i) the physical properties of the products; (ii) the extent to which
the products are capable of serving the same or similar end-uses; (iii) the extent to which





consumers perceive and treat the products as alternative means of performing particular
functions in order to satisfy a particular want or demand; and (iv) the international classification
of the products for tariff purposes.

102. These general criteria, or groupings of potentially shared characteristics, provide a
framework for analyzing the "likeness™ of particular products on a case-by-case basis. These
criteria are, it is well to bear in mind, simply tools to assist in the task of sorting and examining
the relevant evidence. They are neither a treaty-mandated nor a closed list of criteria that will
determine the legal characterization of products. More important, the adoption of a particular
framework to aid in the examination of evidence does not dissolve the duty or the need to
examine, in each case, all of the pertinent evidence. In addition, although each criterion
addresses, in principle, a different aspect of the products involved, which should be examined
separately, the different criteria are interrelated. For instance, the physical properties of a product
shape and limit the end-uses to which the products can be devoted. Consumer perceptions may
similarly influence - modify or even render obsolete - traditional uses of the products. Tariff
classification clearly reflects the physical properties of a product.

103. The kind of evidence to be examined in assessing the "likeness" of products will,
necessarily, depend upon the particular products and the legal provision at issue. When all the
relevant evidence has been examined, panels must determine whether that evidence, as a whole,
indicates that the products in question are "like" in terms of the legal provision at issue. We have
noted that, under Article I11:4 of the GATT 1994, the term "like products” is concerned with
competitive relationships between and among products. Accordingly, whether the Border Tax
Adjustments framework is adopted or not, it is important under Article I11A to take account of
evidence which indicates whether, and to what extent, the products involved are - or could be -
in a competitive relationship in the marketplace.

[The Appellate Body then examined the Panel's findings that the products at issue were
like, considering what the Panel had said with respect to each of the four Border Taxes criteria.
With respect to the "properties, nature and quality of the products”, it noted that the Panel found
that it was not decisive that the products "do not have the same structure or chemical
composition”, or that asbestos is "unique”. Instead, the Panel focused on "market access" and
whether the products have the "same applications"” and can "replace” each other for some
industrial uses. In its examination of this criterion, the Panel declined to consider the health
risks of the products.

In respect of "end-use"”, the Appellate Body noted that the Panel stated that it had already
found, under the first criterion, that the products have "certain identical or at least similar end-
uses" and that it did not, therefore, consider it necessary to elaborate further on this criterion.
The Panel declined to "take a position™ on "consumers' tastes and habits", the third criterion,
"[b]ecause this criterion would not provide clear results”. Finally, the Panel did not regard as
"decisive" the different "tariff classification™ of the fibres.





The Appellate Body then considered in detail the Panel's evaluation of likeness under the
four criteria. In this regard, it stated:]

111. We believe that physical properties deserve a separate examination that should not
be confused with the examination of end-uses. Although not decisive, the extent to which
products share common physical properties may be a useful indicator of "likeness". Furthermore,
the physical properties of a product may also influence how the product can be used, consumer
attitudes about the product, and tariff classification. It is, therefore, important for a panel to
examine fully the physical character of a product. We are also concerned that it will be difficult
for a panel to draw the appropriate conclusions from the evidence examined under each criterion
if a panel's approach does not clearly address each criterion separately, but rather entwines
different, and distinct, elements of the analysis along the way.

112. In addition, we do not share the Panel's conviction that when two products can be
used for the same end-use, their "properties are then equivalent, if not identical.” (emphasis
added). Products with quite different physical properties may, in some situations, be capable of
performing similar or identical end-uses. Although the end-uses are then "equivalent™, the
physical properties of the products are not thereby altered; they remain different. Thus, the
physical "uniqueness” of asbestos that the Panel noted does not change depending on the
particular use that is made of asbestos.

* k%

114. [As to the appropriateness of considering the health risks of the products, the
Appellate Body stated that this] carcinogenicity, or toxicity, constitutes, as we see it, a defining
aspect of the physical properties of chrysotile asbestos fibres. The evidence indicates that PCG
fibres, in contrast, do not share these properties, at least to the same extent. We do not see how
this highly significant physical difference cannot be a consideration in examining the physical
properties of a product as part of a determination of "likeness" under Article 111:4 of the GATT
1994,

115. We do not agree with the Panel that considering evidence relating to the health risks
associated with a product, under Article 111:4, nullifies the effect of Article XX(b) of the GATT
1994. Article XX(b) allows a Member to "adopt and enforce” a measure, inter alia, necessary to
protect human life or health, even though that measure is inconsistent with another provision of
the GATT 1994. Article 111:4 and Article XX(b) are distinct and independent provisions of the
GATT 1994 each to be interpreted on its own. The scope and meaning of Article 111:4 should not
be broadened or restricted beyond what is required by the normal customary international law
rules of treaty interpretation, simply because Article XX(b) exists and may be available to justify
measures inconsistent with Article I11:4. The fact that an interpretation of Article 111:4, under
those rules, implies a less frequent recourse to Article XX(b) does not deprive the exception in
Article XX(b) of effet utile. Article XX(b) would only be deprived of effet utile if that provision
could not serve to allow a Member to "adopt and enforce” measures "necessary to protect human
... life or health". Evaluating evidence relating to the health risks arising from the physical





properties of a product does not prevent a measure which is inconsistent with Article 111:4 from
being justified under Article XX(b). We note, in this regard, that, different inquiries occur under
these two very different Articles. Under Article I11:4, evidence relating to health risks may be
relevant in assessing the competitive relationship in the marketplace between allegedly "like"
products. The same, or similar, evidence serves a different purpose under Article XX(b), namely,
that of assessing whether a Member has a sufficient basis for "adopting or enforcing™ a WTO-
inconsistent measure on the grounds of human health.

116. We, therefore, find that the Panel erred in excluding the health risks associated with
chrysotile asbestos fibres from its examination of the physical properties of that product.

117. Before examining the Panel's findings under the second and third criteria, we note
that these two criteria involve certain of the key elements relating to the competitive relationship
between products: first, the extent to which products are capable of performing the same, or
similar, functions (end-uses), and, second, the extent to which consumers are willing to use the
products to perform these functions (consumers' tastes and habits). Evidence of this type is of
particular importance under Article 111 of the GATT 1994, precisely because that provision is
concerned with competitive relationships in the marketplace. If there is - or could be - no
competitive relationship between products, a Member cannot intervene, through internal taxation
or regulation, to protect domestic production. Thus, evidence about the extent to which products
can serve the same end-uses, and the extent to which consumers are - or would be - willing to
choose one product instead of another to perform those end-uses, is highly relevant evidence in
assessing the "likeness" of those products under Article 111:4 of the GATT 1994.

118. We consider this to be especially so in cases where the evidence relating to properties
establishes that the products at issue are physically quite different. In such cases, in order to
overcome this indication that products are not "like", a higher burden is placed on complaining
Members to establish that, despite the pronounced physical differences, there is a competitive
relationship between the products such that all of the evidence, taken together, demonstrates that
the products are "like" under Article 111:4 of the GATT 1994. In this case, where it is clear that
the fibres have very different properties, in particular, because chrysotile is a known carcinogen,
a very heavy burden is placed on Canada to show, under the second and third criteria, that the
chrysotile asbestos and PCG fibres are in such a competitive relationship.

119. [The Appellate Body then concluded] that the Panel did not adequately examine the
evidence relating to end-uses.

120. The Panel declined to examine or make any findings relating to the third criterion,
consumers' tastes and habits, "[b]ecause this criterion would not provide clear results”. There
will be few situations where the evidence on the "likeness™ of products will lend itself to "clear
results”. In many cases, the evidence will give conflicting indications, possibly within each of
the four criteria. For instance, there may be some evidence of similar physical properties and
some evidence of differing physical properties. Or the physical properties may differ completely,
yet there may be strong evidence of similar end-uses and a high degree of substitutability of the





products from the perspective of the consumer. A panel cannot decline to inquire into relevant
evidence simply because it suspects that evidence may not be "clear" or, for that matter, because
the parties agree [according to Canada] that certain evidence is not relevant. In any event, we
have difficulty seeing how the Panel could conclude that an examination of consumers' tastes
and habits "would not provide clear results”, given that the Panel did not examine any evidence
relating to this criterion.

121. Furthermore, in a case such as this, where the fibres are physically very different, a
panel cannot conclude that they are "like products” if it does not examine evidence relating to
consumers' tastes and habits. In such a situation, if there is no inquiry into this aspect of the
nature and extent of the competitive relationship between the products, there is no basis for
overcoming the inference, drawn from the different physical properties of the products, that the
products are not "like".

122. In this case especially, we are also persuaded that evidence relating to consumers'
tastes and habits would establish that the health risks associated with chrysotile asbestos fibres
influence consumers' behaviour with respect to the different fibres at issue. We observe that, as
regards chrysotile asbestos and PCG fibres, the consumer of the fibres is a manufacturer who
incorporates the fibres into another product, such as cement-based products or brake linings. We
do not wish to speculate on what the evidence regarding these consumers would have indicated:;
rather, we wish to highlight that consumers' tastes and habits regarding fibres, even in the case of
commercial parties, such as manufacturers, are very likely to be shaped by the health risks
associated with a product which is known to be highly carcinogenic.® A manufacturer cannot,
for instance, ignore the preferences of the ultimate consumer of its products. If the risks posed by
a particular product are sufficiently great, the ultimate consumer may simply cease to buy that
product. This would, undoubtedly, affect a manufacturer's decisions in the marketplace.
Moreover, in the case of products posing risks to human health, we think it likely that
manufacturers' decisions will be influenced by other factors, such as the potential civil liability
that might flow from marketing products "posing a health-risk to the ultimate consumer, or the
additional costs associated with safety "procedures required to use such "products in the
manufacturing process.

* Xk *

124. We observe also that the Panel did not regard as decisive the different tariff
classifications of the chrysotile asbestos, PVA, cellulose and glass fibres, each of which is
classified under a different tariff heading. In the absence of a full analysis, by the Panel, of the

Yoriginal note 103] We recognize that consumers' reactions to products posing a
risk to human health vary considerably depending on the product, and on the consumer. Some
dangerous products, such as tobacco, are widely used, despite the known health risks. The
influence known dangers have on consumers' tastes and habits is, therefore, unlikely to be
uniform or entirely predictable.





other three criteria addressed, we cannot determine what importance should be attached to the
different tariff classifications of the fibres.





125. In sum, in our view, the Panel reached the conclusion that chrysotile asbestos and
PCG fibres are "like products” under Article I11:4 of the GATT 1994 on the following basis: the
Panel disregarded the quite different "properties, nature and quality” of chrysotile asbestos and
PCG fibres, as well as the different tariff classification of these fibres; it considered no evidence
on consumers' tastes and habits; and it found that, for a "small number" of the many applications
of these fibres, they are substitutable, but it did not consider the many other end-uses for the
fibres that are different. Thus, the only evidence supporting the Panel's finding of "likeness" is
the "small number" of shared end-uses of the fibres.

[Accordingly, the Appellate Body reversed the panel's conclusion that chrysotile and
PCG fibres are "like products”. It reached the same result in respect of the Panel's finding that
cement products containing asbestos and those containing PCG fibres are like. It then made its
own examination of likeness:]

134. We address first the "likeness"” of chrysotile asbestos fibres and PCG fibres. As
regards the physical properties of these fibres, we recall that the Panel stated that:

* * * The parties agree that none of the substitute fibres mentioned by Canada in
connection with Article 111:4 has the same structure, either in terms of its form, its
diameter, its length or its potential to release particles that possess certain characteristics.
Moreover, they do not have the same chemical composition, which means that, in purely
physical terms, none of them has the same nature or quality.

135. We also see it as important to take into account that, since 1977, chrysotile asbestos
fibres have been recognized internationally as a known carcinogen because of the particular
combination of their molecular structure, chemical composition, and fibrillation capacity. * * *
In contrast, the Panel found that the PCG fibres "are not classified by the [World Health
Organization] at the same level of risk as chrysotile." The experts also confirmed, as the Panel
reported, that current scientific evidence indicates that PCG fibres do "not present the same risk
to health as chrysotile" asbestos fibres.

136. It follows that the evidence relating to properties indicates that, physically,
chrysotile asbestos and PCG fibres are very different. As we said earlier, in such cases, in order
to overcome this indication that products are not "like", a high burden is imposed on a
complaining Member to establish that, despite the pronounced physical differences, there is a
competitive relationship between the products such that, all of the evidence, taken together,
demonstrates that the products are "like" under Article I11:4 of the GATT 1994.

137. The Panel observed that the end-uses of chrysotile asbestos and PCG fibres are the
same "for a small number" of applications. The Panel simply adverted to these overlapping end-
uses and offered no elaboration on their nature and character. We note that Canada argued before
the Panel that there are some 3,000 commercial applications for asbestos fibres. Canada and the
European Communities indicated that the most important end-uses for asbestos fibres include, in
no particular order, incorporation into: cement-based products; insulation; and various forms of
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friction lining. Canada noted that 90 percent, by quantity, of French imports of chrysotile
asbestos were used in the production of cement-based products. This evidence suggests that
chrysotile asbestos and PCG fibres share a small number of similar end-uses and, that, as Canada
asserted, for chrysotile asbestos, these overlapping end-uses represent an important proportion of
the end-uses made of chrysotile asbestos, measured in terms of quantity.

138. There is, however, no evidence on the record regarding the nature and extent of the
many end-uses for chrysotile asbestos and PCG fibres which are not overlapping. Thus, we do
not know what proportion of all end-uses for chrysotile asbestos and PCG fibres overlap. Where
products have a wide range of end-uses, only some of which overlap, we do not believe that it is
sufficient to rely solely on evidence regarding the overlapping end-uses, without also examining
evidence of the nature and importance of these end-uses in relation to all of the other possible
enduses for the products. In the absence of such evidence, we cannot determine the significance
of the fact that chrysotile asbestos and PCG fibres share a small number of similar end-uses.

139. As we have already stated, Canada took the view, both before the Panel and before
us, that consumers' tastes and habits have no relevance to the inquiry into the "likeness™ of the
fibres. We have already addressed, and dismissed, the arguments advanced by Canada in support
of this contention. We have also stated that, in a case such as this one, where the physical
properties of the fibres are very different, an examination of the evidence relating to consumers'
tastes and habits is an indispensable-although not, on its own, sufficient-aspect of any
determination that products are "like" under Article 111:4 of the GATT 1994. If there is no
evidence on this aspect of the nature and extent of the competitive relationship between the
fibres, there is no basis for overcoming the inference, drawn from the different physical
properties, that the products are not "like". However, in keeping with its argument that this
criterion is irrelevant, Canada presented no evidence on consumers' tastes and habits regarding
chrysotile asbestos and PCG fibres.

140. Finally, we note that chrysotile asbestos fibres and the various PCG fibres all have
different tariff classifications. While this element is not, on its own, decisive, it does tend to
indicate that chrysotile and PCG fibres are not "like products” under Article 111:4 of the GATT
1994,

141. Taken together, in our view, all of this evidence is certainly far from sufficient to
satisfy Canada'’s burden of proving that chrysotile asbestos fibres are "like™ PCG fibres under
Acrticle 111:4 of the GATT 1994. Indeed, this evidence rather tends to suggest that these products
are not "like products” for the purposes of Article I11A of the GATT 1994.

* * *

155. Under Article XX(b) of the GATT 1994, the Panel examined, , whether the use of
chrysotile-cement products poses a risk to human health and, second, whether the measure at
issue is "necessary protect human. . . life or health”. * * *
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157. On the issue of whether the use of chrysotile-cement products s a risk to human
health sufficient to enable the measure to fall in the scope of application of the phrase "to protect
human . . . life or health” in Article XX(b), the Panel stated that it "considers that the evidence
before it tends to show that handling chrysotile-cement products constitutes a risk to health
rather than the opposite.” (Emphasis added) On the basis of this assessment of the evidence, the
Panel concluded that:

"the EC has made a prima facie case for the existence of a health risk in connection with
the use of chrysotile, in particular as regards lung cancer and mesothelioma in the
occupational sectors downstream of production and processing and for the public in
general in relation to chrysotile-cement products. This prima facie case has not been
rebutted by Canada. Moreover, the Panel considers that the comments by the experts
confirm the health risk associated with exposure to chrysotile in its various uses. The
Panel therefore considers that the EC have shown that the policy of prohibiting
chrysotile asbestos implemented by the Decree falls within the range of policies designed
to protect human life or health. ..." (emphasis added)

Thus, the Panel found that the measure falls within the category of measures embraced by
Article XX(b) of the GATT 1994.

* * *

162. * * * [W]e have examined the seven factors on which Canada relies in asserting that
the Panel erred in concluding that there exists a human health risk associated with the
manipulation of chrysotile-cement products. We see Canada's appeal on this point as, in reality, a
challenge to the Panel's assessment of the credibility and weight to be ascribed to the scientific
evidence before it. Canada contests the conclusions that the Panel drew both from the evidence
of the scientific experts and from scientific reports before it. As we have noted, we will interfere
with the Panel's appreciation of the evidence only when we are "satisfied that the panel has
exceeded the bounds of its discretion, as the trier of facts, in its appreciation of the evidence."
(emphasis added) In this case, nothing suggests that the Panel exceeded the bounds of its lawful
discretion. To the contrary, all four of the scientific experts consulted by the Panel concurred that
chrysotile asbestos fibres, and chrysotile-cement products, constitute a risk to human health, and
the Panel's conclusions on this point are faithful to the views expressed by the four scientists. In
addition, the Panel noted that the carcinogenic nature of chrysotile asbestos fibres has been
acknowledged since 1977 by international bodies, such as the International Agency for Research
on Cancer and the World Health Organization. In these circumstances, we find that the Panel
remained well within the bounds of its discretion in finding that chrysotile-cement products pose
a risk to human life or health.

* * *
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164. On the issue of whether the measure at issue is "necessary" to protect public health
within the meaning of Article XX(b), the Panel stated:

In the light of France's public health objectives as presented by the European
Communities, the Panel concludes that the EC has made a prima facie case for the non-
existence of a reasonably available alternative to the banning of chrysotile and chrysotile-
cement products and recourse to substitute products. Canada has not rebutted the
presumption established by the EC. We also consider that the EC's position is confirmed
by the comments of the experts consulted in the course of this proceeding.

165. Canada argues that the Panel erred in applying the “necessity” test under Article
XX(b) of the GATT 1994 "by stating that there is a high enough risk associated with the
manipulation of chrysotile-cement products that it could in principle justify strict measures such
as the Decree.” Canada advances four arguments in support of this part of its appeal. First,
Canada argues that the Panel erred in finding, on the basis of the scientific evidence before it,
that chrysotile-cement products pose a risk to human health. Second, Canada contends that the
Panel had an obligation to "quantify" itself the risk associated with chrysotile-cement products
and that it could not simply "rely" on the "hypotheses"” of the French authorities. Third, Canada
asserts that the Panel erred by postulating that the level of protection of health inherent in the
Decree is a halt to the spread of asbestos-related health risks. According to Canada, this "premise
is false because it does not take into account the risk associated with the use of substitute
products without a framework for controlled use.” Fourth, and finally, Canada claims that the
Panel erred in finding that "controlled use" is not a reasonably available alternative to the
Decree.

166. With respect to Canada's first argument, we note simply that we have already
dismissed Canada's contention that the evidence before the Panel did not support the Panel's
findings. We are satisfied that the Panel had a more than sufficient basis to conclude that
chrysotile-cement products do pose a significant risk to human life or health.

167. As for Canada's second argument, relating to "quantification” of the risk, we
consider that, as with the SPS Agreement, there is no requirement under Article XX(b) of the
GATT 1994 to quantify, as such, the risk to human life or health. A risk may be evaluated either
in quantitative or qualitative terms. In this case, contrary to what is suggested by Canada, the
Panel assessed the nature and the character of the risk posed by chrysotile-cement products. The
Panel found, on the basis of the scientific evidence, that "no minimum threshold of level of
exposure or duration of exposure has been identified with regard to the risk of pathologies
associated with chrysotile, except for asbestosis.” The pathologies which the Panel identified as
being associated with chrysotile are of a very serious nature, namely lung cancer and
mesothelioma, which is also a form of cancer. Therefore, we do not agree with Canada that the
Panel merely relied on the French authorities’ "hypotheses™ of the risk

13





168. As to Canada's third argument, relating to the level of protection, we note that it is
undisputed that WTO Members have the right to determine the level of protection of health that
they consider appropriate in a given situation. France has determined, and the Panel accepted,
that the chosen level of health protection by France is a "halt" to the spread of asbestos-related
health risks. By prohibiting all forms of amphibole asbestos, and by severely restricting the use
of chrysotile asbestos, the measure at issue is clearly designed and apt to achieve that level of
health protection. Our conclusion is not altered by the fact that PCG fibres might pose a risk to
health. The scientific evidence before the Panel indicated that the risk posed by the PCG fibres
IS, in any case, less than the risk posed by chrysotile asbestos fibres, although that evidence did
not indicate that the risk posed by PCG fibres is non-existent. Accordingly, it seems to us
perfectly legitimate for a Member to seek to halt the spread of a highly risky product while
allowing the use of a less risky product in its place. In short, we do not agree with Canada's third
argument.

169. In its fourth argument, Canada asserts that the Panel erred in finding that "controlled
use™ is not a reasonably available alternative to the Decree. This last argument is based on
Canada's assertion that, in United States-Gasoline, both we and the panel held that an alternative
measure "can only be ruled out if it is shown to be impossible to implement.” We understand
Canada to mean by this that an alternative measure is only excluded as a "reasonably available™
alternative if implementation of that measure is "impossible”. We certainly agree with Canada
that an alternative measure which is impossible to implement is not "reasonably available™. But
we do not agree with Canada's reading of either the panel report or our report in United States-
Gasoline. In United States-Gasoline, the panel held, in essence, that an alternative measure did
not cease to be "reasonably" available simply because the alternative measure involved
administrative difficulties for a Member. The panel's findings on this point were not appealed,
and, thus, we did not address this issue in that case.

170. Looking at this issue now, we believe that, in determining whether a suggested
alternative measure is "reasonably available", several factors must be taken into account, besides
the difficulty of implementation. In Thailand-Restrictions on Importation of and Internal Taxes
on Cigarettes, the panel made the following observations on the applicable standard for
evaluating whether a measure is "necessary" under Article XX(b):

The import restrictions imposed by Thailand could be considered to be "necessary™ in
terms of Article XX(b) only if there were no alternative measure consistent with the
General Agreement, or less inconsistent with it, which Thailand could reasonably be
expected to employ to achieve its health policy objectives. (emphasis added)

171. In our Report in Korea-Beef, we addressed the issue of "necessity" under Article
XX(d) of the GATT 1994. In that appeal, we found that the panel was correct in following the
standard set forth by the panel in United States-Section 337 of the Tariff Act of 1930:

It was clear to the Panel that a contracting party cannot justify a measure inconsistent
with another GATT provision as "necessary" in terms of Article XX(d) if an alternative
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measure which it could reasonably be expected to employ and which is not inconsistent
with other GATT provisions is available to it. By the same token, in cases where a
measure consistent with other GATT provisions is not reasonably available, a contracting
party is bound to use, among the measures reasonably available to it, that which entails
the least degree of inconsistency with other GATT provisions.

172. We indicated in Korea-Beef that one aspect of the "weighing and balancing process .
.. comprehended in the determination of whether a WTO-consistent alternative measure™ is
reasonably available is the extent to which the alternative measure "contributes to the realization
of the end pursued”. In addition, we observed, in that case, that "[t]he more vital or important
[the] common interests or values” pursued, the easier it would be to accept as "necessary”
measures designed to achieve those ends. In this case, the objective pursued by the measure is
the, preservation of human life and health through the elimination, or reduction, of the well-
known, and life-threatening, health risks posed by asbestos fibres. The value pursued is both
vital and important in the highest degree. The remaining question, then, is whether there is an
alternative measure that would achieve the same end and that is less restrictive of trade than a
prohibition.

173. Canada asserts that "controlled use™ represents a "reasonably available" measure
that would serve the same end. The issue is, thus, whether France could reasonably be expected
to employ "controlled use" practices to achieve its chosen level of health protection - a halt in
the spread of asbestos-related health risks.

174. In our view, France could not reasonably be expected to employ any alternative
measure if that measure would involve a continuation of the very risk that the Decree seeks to
"halt”. Such an alternative measure would, in effect, prevent France from achieving its chosen
level of health protection. On the basis of the scientific evidence before it, the Panel found that,
in general, the efficacy of "controlled use" remains to be demonstrated. Moreover, even in cases
where "controlled use" practices are applied "with greater certainty", the scientific evidence
suggests that the level of exposure can, in some circumstances, still be high enough for there to
be a "significant residual risk of developing asbestos-related diseases.” The Panel found too that
the efficacy of "controlled use™ is particularly doubtful for the building industry and for DIY [do-
it-yourself] enthusiasts, which are the most important users of cement-based products containing
chrysotile asbestos. Given these factual findings by the Panel, we believe that "controlled use"
would not allow France to achieve its chosen level of health protection by halting the spread of
asbestos-related health risks. "Controlled use" would, thus, not be an alternative measure that
would achieve the end sought by France.

175. For these reasons, we uphold the Panel's finding * * * that the European
Communities has demonstrated a prima facie case that there was no "reasonably available
alternative" to the prohibition inherent in the Decree. As a result, we also uphold the Panel's
conclusion * * * that the Decree is "necessary to protect human . .. life or health™ within the
meaning of Article XX(b) of the GATT 1994.
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THE GENERAL AGREEMENT ON
TARIFFS AND TRADE
(GATT 1947)

The Governments of the Commonwealth of Australia, the Kingdom of Belgium, the
United States of Brazil, Burma, Canada, Ceylon, the Republic of Chile, the Republic of China,
the Republic of Cuba, the Czechoslovak Republic, the French Republic, India, Lebanon, the
Grand-Duchy of Luxemburg, the Kingdom of the Netherlands, New Zealand, the Kingdom of
Norway, Pakistan, Southern Rhodesia, Syria, the Union of South Africa, the United Kingdom of
Great Britain and Northern Ireland, and the United States of America:

Recognizing that their relations in the field of trade and economic endeavour should be
conducted with a view to raising standards of living, ensuring full employment and a large and
steadily growing volume of real income and effective demand, developing the full use of the
resources of the world and expanding the production and exchange of goods,

Being desirous of contributing to these objectives by entering into reciprocal and
mutually advantageous arrangements directed to the substantial reduction of tariffs and other
barriers to trade and to the elimination of discriminatory treatment in international commerce,

Have through their Representatives agreed as follows:
PART I
Article |
General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges of any kind imposed on or in connection with
importation or exportation or imposed on the international transfer of payments for imports or
exports, and with respect to the method of levying such duties and charges, and with respect to all
rules and formalities in connection with importation and exportation, and with respect to all
matters referred to in paragraphs 2 and 4 of Article Ill,* any advantage, favour, privilege or
immunity granted by any contracting party to any product originating in or destined for any other
country shall be accorded immediately and unconditionally to the like product originating in or
destined for the territories of all other contracting parties.





Article 11
Schedules of Concessions

1. (@ Each contracting party shall accord to the commerce of the other contracting
parties treatment no less favourable than that provided for in the appropriate Part of the
appropriate Schedule annexed to this Agreement.

(b) The products described in Part I of the Schedule relating to any contracting party,
which are the products of territories of other contracting parties, shall, on their importation into
the territory to which the Schedule relates, and subject to the terms, conditions or qualifications
set forth in that Schedule, be exempt from ordinary customs duties in excess of those set forth and
provided therein. Such products shall also be exempt from all other duties or charges of any kind
imposed on or in connection with the importation in excess of those imposed on the date of this
Agreement or those directly and mandatorily required to be imposed thereafter by legislation in
force in the importing territory on that date.

(c) The products described in Part 11 of the Schedule relating to any contracting party
which are the products of territories entitled under Article I to receive preferential treatment upon
importation into the territory to which the Schedule relates shall, on their importation into such
territory, and subject to the terms, conditions or qualifications set forth in that Schedule, be
exempt from ordinary customs duties in excess of those set forth and provided for in Part Il of
that Schedule. Such products shall also be exempt from all other duties or charges of any kind
imposed on or in connection with importation in excess of those imposed on the date of this
Agreement or those directly or mandatorily required to be imposed thereafter by legislation in
force in the importing territory on that date. Nothing in this Article shall prevent any contracting
party from maintaining its requirements existing on the date of this Agreement as to the eligibility
of goods for entry at preferential rates of duty.





PART II
Article 111*
National Treatment on Internal Taxation and Regulation

1. The contracting parties recognize that internal taxes and other internal charges, and laws,
regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations requiring the
mixture, processing or use of products in specified amounts or proportions, should not be applied
to imported or domestic products so as to afford protection to domestic production.*

2. The products of the territory of any contracting party imported into the territory of any
other contracting party shall not be subject, directly or indirectly, to internal taxes or other
internal charges of any kind in excess of those applied, directly or indirectly, to like domestic
products. Moreover, no contracting party shall otherwise apply internal taxes or other internal
charges to imported or domestic products in a manner contrary to the principles set forth in
paragraph 1.*

3. With respect to any existing internal tax which is inconsistent with the provisions of
paragraph 2, but which is specifically authorized under a trade agreement, in force on April 10,
1947, in which the import duty on the taxed product is bound against increase, the contracting
party imposing the tax shall be free to postpone the application of the provisions of paragraph 2 to
such tax until such time as it can obtain release from the obligations of such trade agreement in
order to permit the increase of such duty to the extent necessary to compensate for the elimination
of the protective element of the tax.

4. The products of the territory of any contracting party imported into the territory of any
other contracting party shall be accorded treatment no less favourable than that accorded to like
products of national origin in respect of all laws, regulations and requirements affecting their
internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this
paragraph shall not prevent the application of differential internal transportation charges which
are based exclusively on the economic operation of the means of transport and not on the
nationality of the product.





Article VI
Anti-dumping and Countervailing Duties

1. The contracting parties recognize that dumping, by which products of one country are
introduced into the commerce of another country at less than the normal value of the products, is
to be condemned if it causes or threatens material injury to an established industry in the territory
of a contracting party or materially retards the establishment of a domestic industry. For the
purposes of this Article, a product is to be considered as being introduced into the commerce of
an importing country at less than its normal value, if the price of the product exported from one
country to another

@ is less than the comparable price, in the ordinary course of trade, for the like
product when destined for consumption in the exporting country, or,

(b) in the absence of such domestic price, is less than either

Q) the highest comparable price for the like product for export to any third
country in the ordinary course of trade, or

(i) the cost of production of the product in the country of origin plus a
reasonable addition for selling cost and profit.

Due allowance shall be made in each case for differences in conditions and terms of sale, for
differences in taxation, and for other differences affecting price comparability.*

2. In order to offset or prevent dumping, a contracting party may levy on any dumped
product an anti-dumping duty not greater in amount than the margin of dumping in respect of
such product. For the purposes of this Article, the margin of dumping is the price difference
determined in accordance with the provisions of paragraph 1.*

3. No countervailing duty shall be levied on any product of the territory of any contracting
party imported into the territory of another contracting party in excess of an amount equal to the
estimated bounty or subsidy determined to have been granted, directly or indirectly, on the
manufacture, production or export of such product in the country of origin or exportation,
including any special subsidy to the transportation of a particular product. The term
"countervailing duty" shall be understood to mean a special duty levied for the purpose of
offsetting any bounty or subsidy bestowed, directly, or indirectly, upon the manufacture,
production or export of any merchandise.*

4. No product of the territory of any contracting party imported into the territory of any
other contracting party shall be subject to anti-dumping or countervailing duty by reason of the
exemption of such product from duties or taxes borne by the like product when destined for
consumption in the country of origin or exportation, or by reason of the refund of such duties or
taxes.

5. No product of the territory of any contracting party imported into the territory of any
other contracting party shall be subject to both anti-dumping and countervailing duties to
compensate for the same situation of dumping or export subsidization.





6. @ No contracting party shall levy any anti-dumping or countervailing duty on the
importation of any product of the territory of another contracting party unless it determines that
the effect of the dumping or subsidization, as the case may be, is such as to cause or threaten
material injury to an established domestic industry, or is such as to retard materially the
establishment of a domestic industry.

Article IX
Marks of Origin

1. Each contracting party shall accord to the products of the territories of other contracting
parties treatment with regard to marking requirements no less favourable than the treatment
accorded to like products of any third country.

2. The contracting parties recognize that, in adopting and enforcing laws and regulations
relating to marks of origin, the difficulties and inconveniences which such measures may cause to
the commerce and industry of exporting countries should be reduced to a minimum, due regard
being had to the necessity of protecting consumers against fraudulent or misleading indications.

3. Whenever it is administratively practicable to do so, contracting parties should permit
required marks of origin to be affixed at the time of importation.

4. The laws and regulations of contracting parties relating to the marking of imported
products shall be such as to permit compliance without seriously damaging the products, or
materially reducing their value, or unreasonably increasing their cost.

5. As a general rule, no special duty or penalty should be imposed by any contracting party
for failure to comply with marking requirements prior to importation unless corrective marking is
unreasonably delayed or deceptive marks have been affixed or the required marking has been
intentionally omitted.

6. The contracting parties shall co-operate with each other with a view to preventing the use
of trade names in such manner as to misrepresent the true origin of a product, to the detriment of
such distinctive regional or geographical names of products of the territory of a contracting party
as are protected by its legislation. Each contracting party shall accord full and sympathetic
consideration to such requests or representations as may be made by any other contracting party
regarding the application of the undertaking set forth in the preceding sentence to names of
products which have been communicated to it by the other contracting party.





Article X
Publication and Administration of Trade Regulations

1. Laws, regulations, judicial decisions and administrative rulings of general application,
made effective by any contracting party, pertaining to the classification or the valuation of
products for customs purposes, or to rates of duty, taxes or other charges, or to requirements,
restrictions or prohibitions on imports or exports or on the transfer of payments therefor, or
affecting their sale, distribution, transportation, insurance, warehousing inspection, exhibition,
processing, mixing or other use, shall be published promptly in such a manner as to enable
governments and traders to become acquainted with them. Agreements affecting international
trade policy which are in force between the government or a governmental agency of any
contracting party and the government or governmental agency of any other contracting party shall
also be published. The provisions of this paragraph shall not require any contracting party to
disclose confidential information which would impede law enforcement or otherwise be contrary
to the public interest or would prejudice the legitimate commercial interests of particular
enterprises, public or private.

2. No measure of general application taken by any contracting party effecting an advance in
a rate of duty or other charge on imports under an established and uniform practice, or imposing a
new or more burdensome requirement, restriction or prohibition on imports, or on the transfer of
payments therefor, shall be enforced before such measure has been officially published.

3. @ Each contracting party shall administer in a uniform, impartial and reasonable
manner all its laws, regulations, decisions and rulings of the kind described in paragraph 1 of this
Article.

(b) Each contracting party shall maintain, or institute as soon as practicable, judicial,
arbitral or administrative tribunals or procedures for the purpose, inter alia, of the prompt review
and correction of administrative action relating to customs matters. Such tribunals or procedures
shall be independent of the agencies entrusted with administrative enforcement and their
decisions shall be implemented by, and shall govern the practice of, such agencies unless an
appeal is lodged with a court or tribunal of superior jurisdiction within the time prescribed for
appeals to be lodged by importers; Provided that the central administration of such agency may
take steps to obtain a review of the matter in another proceeding if there is good cause to believe
that the decision is inconsistent with established principles of law or the actual facts.

(© The provisions of subparagraph (b) of this paragraph shall not require the
elimination or substitution of procedures in force in the territory of a contracting party on the date
of this Agreement which in fact provide for an objective and impartial review of administrative
action even though such procedures are not fully or formally independent of the agencies
entrusted with administrative enforcement. Any contracting party employing such procedures
shall, upon request, furnish the CONTRACTING PARTIES with full information thereon in
order that they may determine whether such procedures conform to the requirements of this
subparagraph.





Article XI*
General Elimination of Quantitative Restrictions

1. No prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, import or export licences or other measures, shall be instituted or
maintained by any contracting party on the importation of any product of the territory of any
other contracting party or on the exportation or sale for export of any product destined for the
territory of any other contracting party.

{Paragraph 2 contains certain limited exceptions — ed.]

Article XVI*
Subsidies
Section A - Subsidies in General

1. If any contracting party grants or maintains any subsidy, including any form of income or
price support, which operates directly or indirectly to increase exports of any product from, or to
reduce imports of any product into, its territory, it shall notify the CONTRACTING PARTIES in
writing of the extent and nature of the subsidization, of the estimated effect of the subsidization
on the quantity of the affected product or products imported into or exported from its territory and
of the circumstances making the subsidization necessary. In any case in which it is determined
that serious prejudice to the interests of any other contracting party is caused or threatened by any
such subsidization, the contracting party granting the subsidy shall, upon request, discuss with the
other contracting party or parties concerned, or with the CONTRACTING PARTIES, the
possibility of limiting the subsidization.





Article XX

General Exceptions

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures:

(@)
(b)
(©)
(d)

(e)
(f)

(9)

(h)

(i)

)

necessary to protect public morals;
necessary to protect human, animal or plant life or health;
relating to the importations or exportations of gold or silver;

necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to
customs enforcement, the enforcement of monopolies operated under paragraph 4
of Article Il and Article XVII, the protection of patents, trade marks and
copyrights, and the prevention of deceptive practices;

relating to the products of prison labour;

imposed for the protection of national treasures of artistic, historic or
archaeological value;

relating to the conservation of exhaustible natural resources if such measures are
made effective in conjunction with restrictions on domestic production or
consumption;

undertaken in pursuance of obligations under any intergovernmental commodity
agreement which conforms to criteria submitted to the CONTRACTING
PARTIES and not disapproved by them or which is itself so submitted and not so
disapproved;*

involving restrictions on exports of domestic materials necessary to ensure
essential quantities of such materials to a domestic processing industry during
periods when the domestic price of such materials is held below the world price
as part of a governmental stabilization plan; Provided that such restrictions shall
not operate to increase the exports of or the protection afforded to such domestic
industry, and shall not depart from the provisions of this Agreement relating to
non-discrimination;

essential to the acquisition or distribution of products in general or local short
supply; Provided that any such measures shall be consistent with the principle
that all contracting parties are entitled to an equitable share of the international
supply of such products, and that any such measures, which are inconsistent with
the other provisions of the Agreement shall be discontinued as soon as the
conditions giving rise to them have ceased to exist. The CONTRACTING
PARTIES shall review the need for this sub-paragraph not later than
30 June 1960.





Article XXI1
Consultation

1. Each contracting party shall accord sympathetic consideration to, and shall afford
adequate opportunity for consultation regarding, such representations as may be made by another
contracting party with respect to any matter affecting the operation of this Agreement.

2. The CONTRACTING PARTIES may, at the request of a contracting party, consult with
any contracting party or parties in respect of any matter for which it has not been possible to find
a satisfactory solution through consultation under paragraph 1.

Article XXI11
Nullification or Impairment

1. If any contracting party should consider that any benefit accruing to it directly or
indirectly under this Agreement is being nullified or impaired or that the attainment of any
objective of the Agreement is being impeded as the result of

(@ the failure of another contracting party to carry out its obligations under this
Agreement, or

(b) the application by another contracting party of any measure, whether or not it
conflicts with the provisions of this Agreement, or

©) the existence of any other situation,

the contracting party may, with a view to the satisfactory adjustment of the matter, make written
representations or proposals to the other contracting party or parties which it considers to be
concerned. Any contracting party thus approached shall give sympathetic consideration to the
representations or proposals made to it.

2. If no satisfactory adjustment is effected between the contracting parties concerned within
a reasonable time, or if the difficulty is of the type described in paragraph 1 (c) of this Article, the
matter may be referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES
shall promptly investigate any matter so referred to them and shall make appropriate
recommendations to the contracting parties which they consider to be concerned, or give a ruling
on the matter, as appropriate. The CONTRACTING PARTIES may consult with contracting
parties, with the Economic and Social Council of the United Nations and with any appropriate
inter-governmental organization in cases where they consider such consultation necessary. If the
CONTRACTING PARTIES consider that the circumstances are serious enough to justify such
action, they may authorize a contracting party or parties to suspend the application to any other
contracting party or parties of such concessions or other obligations under this Agreement as they
determine to be appropriate in the circumstances. If the application to any contracting party of
any concession or other obligation is in fact suspended, that contracting party shall then be free,
not later than sixty days after such action is taken, to give written notice to the Executive
Secretary to the Contracting Parties of its intention to withdraw from this Agreement and such
withdrawal shall take effect upon the sixtieth day following the day on which such notice is
received by him.





PART I11
Article XXIV
Territorial Application - Frontier Traffic - Customs Unions and Free-trade Areas

1. The provisions of this Agreement shall apply to the metropolitan customs territories of
the contracting parties and to any other customs territories in respect of which this Agreement has
been accepted under Article XXVI or is being applied under Article XXXIII or pursuant to the
Protocol of Provisional Application. Each such customs territory shall, exclusively for the
purposes of the territorial application of this Agreement, be treated as though it were a contracting
party; Provided that the provisions of this paragraph shall not be construed to create any rights or
obligations as between two or more customs territories in respect of which this Agreement has
been accepted under Article XXVI or is being applied under Article XXXIII or pursuant to the
Protocol of Provisional Application by a single contracting party.

2. For the purposes of this Agreement a customs territory shall be understood to mean any
territory with respect to which separate tariffs or other regulations of commerce are maintained
for a substantial part of the trade of such territory with other territories.

3. The provisions of this Agreement shall not be construed to prevent:

(@) Advantages accorded by any contracting party to adjacent countries in order to
facilitate frontier traffic;

(b) Advantages accorded to the trade with the Free Territory of Trieste by countries
contiguous to that territory, provided that such advantages are not in conflict with
the Treaties of Peace arising out of the Second World War.

4, The contracting parties recognize the desirability of increasing freedom of trade by the
development, through voluntary agreements, of closer integration between the economies of the
countries parties to such agreements. They also recognize that the purpose of a customs union or
of a free-trade area should be to facilitate trade between the constituent territories and not to raise
barriers to the trade of other contracting parties with such territories.

5. Accordingly, the provisions of this Agreement shall not prevent, as between the
territories of contracting parties, the formation of a customs union or of a free-trade area or the
adoption of an interim agreement necessary for the formation of a customs union or of a free-
trade area; Provided that:

@ with respect to a customs union, or an interim agreement leading to a formation
of a customs union, the duties and other regulations of commerce imposed at the
institution of any such union or interim agreement in respect of trade with
contracting parties not parties to such union or agreement shall not on the whole
be higher or more restrictive than the general incidence of the duties and
regulations of commerce applicable in the constituent territories prior to the
formation of such union or the adoption of such interim agreement, as the case
may be;

(b) with respect to a free-trade area, or an interim agreement leading to the formation
of a free-trade area, the duties and other regulations of commerce maintained in
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each of the constituent territories and applicable at the formation of such
free-trade area or the adoption of such interim agreement to the trade of
contracting parties not included in such area or not parties to such agreement
shall not be higher or more restrictive than the corresponding duties and other
regulations of commerce existing in the same constituent territories prior to the
formation of the free-trade area, or interim agreement as the case may be; and

©) any interim agreement referred to in subparagraphs (a) and (b) shall include a
plan and schedule for the formation of such a customs union or of such a free-
trade area within a reasonable length of time.

6. If, in fulfilling the requirements of subparagraph 5 (a), a contracting party proposes to
increase any rate of duty inconsistently with the provisions of Article Il, the procedure set forth in
Article XXVIII shall apply. In providing for compensatory adjustment, due account shall be
taken of the compensation already afforded by the reduction brought about in the corresponding
duty of the other constituents of the union.

7. (@) Any contracting party deciding to enter into a customs union or free-trade area,
or an interim agreement leading to the formation of such a union or area, shall promptly notify the
CONTRACTING PARTIES and shall make available to them such information regarding the
proposed union or area as will enable them to make such reports and recommendations to
contracting parties as they may deem appropriate.

(b) If, after having studied the plan and schedule included in an interim agreement
referred to in paragraph 5 in consultation with the parties to that agreement and taking due
account of the information made available in accordance with the provisions of subparagraph (a),
the CONTRACTING PARTIES find that such agreement is not likely to result in the formation
of a customs union or of a free-trade area within the period contemplated by the parties to the
agreement or that such period is not a reasonable one, the CONTRACTING PARTIES shall make
recommendations to the parties to the agreement. The parties shall not maintain or put into force,
as the case may be, such agreement if they are not prepared to modify it in accordance with these
recommendations.

(© Any substantial change in the plan or schedule referred to in paragraph 5 (c) shall
be communicated to the CONTRACTING PARTIES, which may request the contracting parties
concerned to consult with them if the change seems likely to jeopardize or delay unduly the
formation of the customs union or of the free-trade area.

8. For the purposes of this Agreement:

(@ A customs union shall be understood to mean the substitution of a single customs
territory for two or more customs territories, so that

M duties and other restrictive regulations of commerce (except, where
necessary, those permitted under Articles XI, XII, XIII, XIV, XV and
XX) are eliminated with respect to substantially all the trade between the
constituent territories of the union or at least with respect to substantially
all the trade in products originating in such territories, and,
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(i) subject to the provisions of paragraph 9, substantially the same duties
and other regulations of commerce are applied by each of the members
of the union to the trade of territories not included in the union;

(b) A free-trade area shall be understood to mean a group of two or more customs
territories in which the duties and other restrictive regulations of commerce
(except, where necessary, those permitted under Articles X1, XII, XIII, XIV, XV
and XX) are eliminated on substantially all the trade between the constituent
territories in products originating in such territories.

9. The preferences referred to in paragraph 2 of Article | shall not be affected by the
formation of a customs union or of a free-trade area but may be eliminated or adjusted by means
of negotiations with contracting parties affected.* This procedure of negotiations with affected
contracting parties shall, in particular, apply to the elimination of preferences required to conform
with the provisions of paragraph 8 (a)(i) and paragraph 8 (b).

10. The CONTRACTING PARTIES may by a two-thirds majority approve proposals which
do not fully comply with the requirements of paragraphs 5 to 9 inclusive, provided that such
proposals lead to the formation of a customs union or a free-trade area in the sense of this Aurticle.

11. Taking into account the exceptional circumstances arising out of the establishment of
India and Pakistan as independent States and recognizing the fact that they have long constituted
an economic unit, the contracting parties agree that the provisions of this Agreement shall not
prevent the two countries from entering into special arrangements with respect to the trade
between them, pending the establishment of their mutual trade relations on a definitive basis.*

12. Each contracting party shall take such reasonable measures as may be available to it to

ensure observance of the provisions of this Agreement by the regional and local governments and
authorities within its territories.
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(Relationship between
Trade and Investment

(Interaction between
Trade and Competition
Policy

(Transparency in
Government Procurement)

Safeguards

Working party on
State-Trading Enterprises

Plurilateral

Sanitary and Phytosanitary Measures

Subsidies and Countervailing Measures

Trade-Related Investment Measures

Information Technology Agreement

Committee

Key
I
Reporting to Dispute Settlement Body

Reporting to General Council (or a subsidiary)

The General Council also meets as the Trade Policy Review Body and Dispute Settlement Body

Committees on
Trade in Financial Services
Specific Commitments

Working parties on
Domestic Regulation
GATS Rules

Plurilaterals
Trade in Civil Aircraft
Committee

Doha Development Agenda:
TNC and its bodies

Trade Negotiations
Committee

Special Sessions of
Services Council
TRIPS Council
Dispute Settlement Body
Agriculture Committee
Cotton Sub-Committee
Trade and Development Committee
Trade and Environment Committee

Negotiating groups on
Market Access
Rules
Trade facilitation

Government Procurement

Committee
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Plurilateral committees inform the General Council or Goods Council of their activities, although these agreements are not signed by all WTO members
Trade Negotiations Committee reports to General Council






