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EC COMPETITION LAW — ARTICLE 81

Scope

The aim of this first class is to explore the scope and purpose of Article 81 EC and to
understand clearly what activities the Article prohibits and how it achieves this
prohibition. You should also be able to identify the limitations of the Article.

In advance of class, please read the following material and be prepared to discuss then
the questions that follow:

Reading
1. Read the tfext of Article 81.
2. Case Law. The best way to understand Article 81 is through a consideration

of the case law. Edited extracts of some of the seminal cases are included in the
materials:

1. Consten & Grundig v Commission — one of the founding cases dealing with
Article 81

2. Re Polypropylene Cartel: SA Hercules Chemicals — discussion of
“agreement”

3. Woodpulp — discussion of “concerted practice”
4. Societe Technique Miniere — “object or effect of the agreement”

5. European Night Services — see the discussion of the “object or effect of
preventing or distorting competition”

6. Volkswagen — discussion of when unilateral conduct might/might not be seen
as an agreement.

Discussion Questions

1. What is the aim of Article 81 EC?
2. What is an undertaking?

3. What is:

a. an agreement
b. a decision by an association of undertakings
c. a concerted practice?

4. What are the difficulties in proving the existence of a concerted practice?
Should the concept be caught by Article 81?7 Why?

5. In what circumstances does an agreement affect trade between member states?

6. What are the consequences of an agreement falling within Article 81(1)?
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7. What are ancillary restrictions?

8. Give 3 examples of provisions that are likely to fall within Article 81(1) and
why they fall within that provision.

9. What are the criteria that must be met before an agreement can be exempt
under Article 81(3)?
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Article 81 of the EC Treaty (ex Article

85)

1.

The following shall be prohibited as incompatible with the common market:
all agreements between undertakings, decisions by associations of
undertakings and concerted practices which may affect trade between Member
States and which have as their object or effect the prevention, restriction or
distortion of competition within the common market, and in particular those
which:

(a) directly or indirectly fix purchase or selling prices or any other trading
conditions;

(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to
commercial usage, have no connection with the subject of such contracts.

Any agreements or decisions prohibited pursuant to this Article shall be
automatically void.

The provisions of paragraph 1 may, however, be declared inapplicable in the
case of:

- any agreement or category of agreements between undertakings;

- any decision or category of decisions by associations of undertakings;

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair

share of the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.
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ARTICLE 81 — A SHORT OVERVIEW

The following pages are optional reading. This information is all contained in the
material that you are reading for class. Some students might like to read the overview
in addition to the case law to provide a framework of understanding.

Prohibition
Art. 81(1) prohibits any anti-competitive arrangements between 2 or more
undertakings which affect trade between Member States.

What constitutes an “arrangement”?

All - agreements between undertakings
- decisions by associations of undertakings which are anti-competitive
- concerted practices

A general principle underlying Article 81(1) which is expressed in the case law of the
Community Courts is that each economic operator must determine independently the
policy, which he intends to adopt on the market. In view of this the Community
Courts have defined ‘agreements’, ‘decisions’ and ‘concerted practices’ as
Community law concepts which allow a distinction to be made between the unilateral
conduct of an undertaking and co-ordination of behaviour or collusion between
undertakings. Unilateral conduct is subject only to Article 82 of the Treaty as far as
Community competition law is concerned.

The type of co-ordination of behaviour or collusion between undertakings caught by
Article 81(1) involves at least one undertaking vis-a-vis another undertaking pledging
to adopt certain conduct on the market or that as a result of contacts between them
uncertainty as to their conduct on the market is eliminated or at least substantially
reduced. It follows that co-ordination can take the form of obligations that regulate
the market conduct of at least one of the parties as well as of arrangements that
influence the market conduct of at least one of the parties by causing a change in its
incentives. It is not required that co-ordination is in the interest of all the
undertakings concerned. Moreover, co-ordination need not necessarily be express. It
can also be tacit. For an agreement to be capable of being regarded as having been
concluded by tacit acceptance there must be an invitation from an undertaking to
another undertaking, whether express or implied, to fulfil a goal jointly. In certain
circumstances an agreement may be even inferred from and imputed to an ongoing
commercial relationship between the parties. However, the mere fact that a measure
adopted by an undertaking falls within the context of on-going business relations is
not sufficient.

A good example of this distinction can be seen in the case of Bayer/Adalat(Joined
Cases C-2/01 P and 3/01 P Bundesverband der Arzneimittel-Importeure eV v Bayer
AG, 2004). Adalat is a pharmaceutical product produced by Bayer. Rather than
prohibiting Spanish wholesalers — Spain is a low price country — from exporting to
other Member States, Bayer had unilaterally reduced the quantities that it supplied to
them. The Commission considered this to be a part of an agreement restricting
competition and prohibited the practice. The European Court of Justice in January
2004 upheld the judgment of the Court of First Instance which had found in favour of
Bayer. According to the ECJ:
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“The mere fact that a measure adopted by a manufacturer has the object or
effect of restricting competition (i.e. restricting parallel imports) falls within
the context of continuous business relations...is not sufficient for a finding
that...an agreement (prohibited by Art. 81) exists.” As a result, the
Commission is left to intervene on the basis of Article 82, if the manufacturer
is considered dominant.”

Automatically Void

Arrangements falling within Article 81(1) that do not satisfy the conditions of Article
81(3) are automatically void under Article 81(2) without any prior decision to this
effect.

Possibility of Exemption

The aim of the Community competition rules is to protect competition on the market
as a means of enhancing consumer welfare and of ensuring an efficient allocation of
resources. Agreements that restrict competition may at the same time have pro-
competitive effects by way of efficiency gains. Efficiencies may create additional
value by lowering the cost of producing an output, improving the quality of the
product or creating a new product. When the pro-competitive effects of an
agreement outweigh its anti-competitive effects the agreement is on balance pro-
competitive and compatible with the objectives of the Community competition
rules. The net effect of such agreements is to promote the very essence of the
competitive process, namely to win customers by offering better products or better
prices than those offered by rivals. Article 81(3) expressly acknowledges that
restrictive agreements may generate objective economic benefits so as to outweigh the

negative effects of the restriction of competition.

THE MAIN CRITERIA OF ARTICLE 81

1. Undertakings

As the Commission pointed out in its decision Re Aluminium Products from Easter
Europe (1985):

“Entities which engage in the activity of trade are to be regarded as
‘undertakings’ for the purposes of Article [81 EC] whatever their precise
status may be under the domestic law of their country of origin, and even
where they are given no separate status from that of the state.”

In Polypropyleng1986) the Commission stated,

“The subjects of EC competition rules are undertakings, a concept which is
not identical to the question of legal personality for the purposes of company
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law and fiscal law....It may, however, refer to any entity engaged in

commercial activities.”
It is irrelevant, therefore, that the body in question is non-profit-making or is not set
up for an economic purpose. However, an entity — public or private — which performs
tasks of a public nature will not be an undertaking and will be immune from the
application of these rules. The European courts have held the following quasi-public
bodies to be undertakings: a German state-run employment agency (Hofner & Elser v
Macrotron); the European Broadcasting Union (EBU); and even the Spanish post

office (Spanish Courier Servicgs

1.1 Employees
Employees acting as employees do not constitute undertakings under Article 81/82

EC. Instead employees are viewed by the Courts as being incorporated within their
employers. In Albany International BV v Stichting Bedrijfspensioenfond€ase C-
67/96) Advocate General Jacobs stated that the competition rules were not structured
to apply to employees and employees did not perform the functions of undertakings.
It follows that trade unions would not be characterized as undertakings either as they

are acting as agents of the employees and not as an association of undertakings.

1.2 Subsidiaries
Companies belonging to the same group and having the status of parent and

subsidiary may very well have distinct legal personalities. However, “if the
undertaking forms an economic unit within the subsidiary within which the subsidiary
has no real freedom to determine its course of action on the market” it will be treated
as a single economic entity for the purposes of Art. 81(1) (Case 15/74 Centrafarm BV
v Sterling Drug Ing. Thus, any agreement between that parent and subsidiary will
not be an agreement between undertakings. Whether the subsidiary has sufficient
autonomy to be considered a separate entity will depend on a number of factors,
including, whether the parent has control over the board of directors, the amount of
profit taken by the parent, and whether the subsidiary complies with directions given

by the parent on issues relating to marketing and investment.

On the other hand, if a subsidiary is directly accountable to its parent company and it
engages in anti-competitive conduct, it is possible that the parent will be fined for this

action as it will be seen as being responsible for the actions of the subsidiary.
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2. Object or Effect

The distinction between restrictions by object and restrictions by effect is important.
Once it has been established that an agreement has as its object the restriction of
competition, there is no need to take account of its concrete effects. In other words,
for the purpose of applying Article 81(1) no actual anti-competitive effects need to be
demonstrated where the agreement has a restriction of competition as its object.
Restrictions of competition by objectare those that by their very nature have the
potential of restricting competition. Thus, price fixing and market sharing reduce
output and raise prices, leading to a misallocation of resources, because goods and
services demanded by customers are not produced. They also lead to a reduction in
consumer welfare, because consumers have to pay higher prices for the goods and

services in question.

If an agreement is not restrictive of competition by object it must be examined
whether it has restrictive effect®n competition. Account must be taken of both actual
and potential effects. In other words the agreement must have likely anti-competitive
effects. Because object and effect are alternatives and proof of either will suffice to
attract the attention of Article 81(1), it is even possible to infringe this provision
unintentionally. As the Commission pointed out in Masterfoods Ltd. & Valley Ice
Cream (Ireland) Ltd v Van den Bergh Foods L{d988] 5 CMLR 530:

“an agreement between any two parties is capable of producing an effect
restrictive of competition within the meaning of Article [81(1)] EC,
irrespective of the motivation of the parties in concluding such a restrictive
agreement.”

3. Prevention, Restriction or Distortion of Competition

Agreements between undertakings are caught by the prohibition rule of Article 81(1)
when they are likely to have an appreciable adverse impact on the parameters of
competition on the market, such as price, output, product quality, product variety and
innovation. Agreements can have this effect by appreciably reducing rivalry between

the parties to the agreement or between them and third parties.

The assessment of whether an agreement is restrictive of competition must be made

within the actual context in which competition would occur in the absence of the
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agreement with its alleged restrictions. In making this assessment it is necessary to
take account of the likely impact of the agreement on inter-brand competition (i.e.
competition between suppliers of competing brands) and on intra-brand competition
(i.e. competition between distributors of the same brand). Article 81(1) prohibits
restrictions of both inter-brand competition and intra-brand competition. The list of

examples given in Article 81(1) is not exhaustive.

4. Effect on Trade between Member States
This phrase introduces an intra-Community element into Article 81. The common

market consists of a single market with goods circulating freely within it. If an
undertaking’s conduct does not affect trade between Member States, it will fall
outside the scope of Article 81. The conduct may still be anti-competitive but it will
be an issue for national competition law in the relevant affected member states. Thus,
this phrase indicates the boundary line between the jurisdiction of EC competition law
rules and Member State competition law rules. However, the Community Courts
have interpreted this concept in a very liberal threshold so that it is very easy to satisfy
this threshold. Anti-competitive arrangements whose effects are intended to be
limited within the frontiers of one Member State may still infringe Art. 81 if the
arrangement has the potential to isolate that market from the rest of the EU. Thus, in
the Cement Cartel casehe ECJ held that a price fixing arrangement between Dutch
cement producers, which was limited to sales of cement in the Netherlands, infringed
Art. 81 because the arrangement made the Dutch market more difficult for foreign

cement producers to enter.

Further Commission guidance is provided in the Commission’s Guidelines on the
effect on trade concept contained in Articles 81 and 82 of the Treaty [2004] O.J.
C 101/81. According to these Guidelines the concept of ‘trade’ is not limited to
traditional exchanges of goods and services across borders. It is a wider concept,
covering all cross-border economic activity including establishment. Trade also
covers cases where agreements or practices affect the competitive structure of the
market. The assessment of “effect on trade” is based on objective factors. Although
the effect may be direct, indirect, actual or potential, hypothetical or speculative

effects are not sufficient for establishing Community law jurisdiction.
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The assessment of appreciability depends on the circumstances of each
individual case, in particular the nature of the agreement and practice, the nature of
the products covered and the market position of the undertakings concerned.
According to the Notice, appreciability can thus be measured both in absolute terms
(turnover) and in relative terms, comparing the position of the undertaking(s)
concerned to that of other players on the market (market share).

Finally, it is not necessary, for the purposes of establishing Community law
jurisdiction, to establish a link between the alleged restriction of competition (see 5.
below) and the capacity of the agreement to affect trade between Member States.
Non-restrictive agreements may also affect trade between Member States. For
example, selective distribution agreements based on purely qualitative selection
criteria justified by the nature of the products, which are not restrictive of competition
within the meaning of Article 81(1), may nevertheless affect trade between Member

States.

5. The De Minimis Factor — the Commission Notice on Agreements
of Minor Importance

Not every single anti-competitive arrangement which has an effect on trade between
member states will be caught by Art. 81(1). This was first recognized by the ECJ in
Volk v Varvaeckein 1969 when it held that where an arrangement that appears to be
anti-competitive has only an insignificant effect on the market and where the parties
concerned have only weak market power, then the arrangement will fall outside Art.
81. In implementing this policy, the Commission has issued a number of Notices
offering guidance as to when an arrangement will be considered to have an
appreciable effect on competition (in which case Art. 81 applies) or whether it will
have a de mimimis effect (in which case it will fall outside Art. 81).

The most recent Commission Notice on Agreements of Minor Importance
[2001] OJ C 368 raises the market share thresholds allowing more undertaking benefit
from the Notice by providing that arrangements will not be caught by Art. 81 if the

following conditions are satisfied:

(a) In the case of horizontal agreements, the aggregate market shares held by all the
participating undertakings do not exceed, on any of the relevant markets the 10 %
threshold.




Dr. Oonagh Breen Doing Business in Ireland 2008 Competition Law

(b) In the case of vertical agreements, the aggregate market shares held by all of the
participating undertakings do not exceed on any of the relevant markets the 15 %
threshold

Rationale: Competition concerns in general cannot be expected when companies do
not have a minimum degree of market power. The new thresholds take account of
this while at the same time staying low enough to be applicable whatever the overall
market structure looks like. The difference between the two thresholds takes into
account that agreements between competitors in general lead more easily to anti-
competitive effects than agreements between non-competitors.

The Notice has three other new features, which better reflect the Commission’s pro-
economic attitude to competition law and enforcement. It includes networks
agreements under the protection of the notice. Thus, prima facie, if your agreement is
part of a parallel network of similar agreements this fact does not automatically
disentitle you from qualifying under the notice. Second, the notice standardizes the
Commission’s approach to what constitutes a hardcore restriction — i.e., those
restrictions that are always prohibited irrespective of the market shares of the
companies concerned (e.g., price-fixing). Hardcore restrictions cannot benefit from
the Notice’s protection. Third, the Notice on Minor Agreements recognizes that small

and medium sized enterprises (“SMES”) are rarely capable of appreciably affecting

trade between Member States.

6. Article 81(3) — Exemption Criteria & Enforcement
According to settled case law the four conditions of Article 81(3) are cumulative, i.e.,

they must all be fulfilled for the exception rule to be applicable. If they are not, the
application of the exception rule of Article 81(3) must be refused. The four conditions
of Article 81(3) are also exhaustive. When they are met the exception is applicable
and may not be made dependant on any other condition. Goals pursued by other
Treaty provisions can be taken into account to the extent that they can be subsumed

under the four conditions of Article 81(3)

The introduction of Regulation 1/2003 in May 2004 radically changed the
enforcement of European Competition law. Prior to this regulation, the Commission
had the exclusive power to grant an exemption under Article 81(3). To avail of such
an exemption, an undertaking had to notify the Commission of its arrangements and
provide evidence that it satisfied the 4 conditions in paragraph 3. Since May 2004,

national courts and national competition authorities (NCAs) have the power to apply

10
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Art. 81(3). The notification procedure has been abolished; and an undertaking
satisfying the conditions of Art. 81(3) is entitled to an exemption without any prior

decision to this effect.

Enforcement Proceedings

Regulation 1/2003 is based on a system of parallel competences in which all
competition authorities have the power to apply Articles 81 or 82 of the Treaty and
are responsible for an efficient division of work with respect to those cases where an
investigation is deemed to be necessary. At the same time each network member
retains full discretion in deciding whether or not to investigate a case. Under this
system of parallel competences, cases will be dealt with by:

X a single NCA, possibly with the assistance of NCAs of other Member States;
or

X several NCAs acting in parallel; or

X the Commission.
In most instances the authority that receives a complaint or starts an ex-officio
procedure will remain in charge of the case. There should be a material link between
the infringement and the territory of a Member State in order for that Member State's
competition authority to be considered well placed to deal with the complaint. Thus if

an NCA can show that:

1. The agreement or practice has substantial direct actual or foreseeable effects
on competition within its territory, is implemented within or originates from
its territory; AND

2. The authority is able to effectively bring to an end the entire infringement,
i.e., it can adopt a cease-and-desist order the effect of which will be sufficient
to bring an end to the infringement and it can, where appropriate, sanction the
infringement adequately; AND

3. It can gather, possibly with the assistance of other authorities, the evidence
required to prove the infringement.

then a material link is likely to exist.

Under the notices issued at the same time as the Regulation, the Commission
is considered to retain competence to deal with an infringement if one or several
agreement(s) or practice(s), including networks of similar agreements or practices,
have effects on competition in more than three Member States (cross border markets

covering more than three Member States or several national markets). The

11
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Commission may be also particularly well placed to deal with a case if it is closely
linked to other Community provisions which may be exclusively or more effectively
applied by the Commission, if the Community interest requires the adoption of a
Commission decision to develop Community competition policy when a new

competition issue arises or to ensure effective enforcement.
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The meaning of “Agreement”

*84 Re the Polypropylene Cartel:
SA Hercules Chemicals NV v. E.C.
Commission
(Case T-7/89)

Before the Court of First Instance of the European
Communities (1st Chamber)

CFI (1st Chamber)

(Presiding, Da Cruz Vilaga P.; Schintgen, Edward,
Kirschner and Lenaerts JJ.)
Hr. Bo Vesterdorf, Advocate General.

17 December 1991 [FN1]

Appeal under Article 173(2) EEC against a
Commission decision.

Facts: Challenge by the applicants to the
Commission’s finding that there was a single
agreement covering 15 firms in the
petrochemical industry continuing over many
years. Commission’s finding of agreement
upheld by the CFI even though the agreement
was oral with no sanctions for breach and not
legally binding.

Restrictive practices. 'Agreements’.

In order for there to be an agreement within

the meaning of Article 85(1) EEC it is
sufficient if the companies concerned have
expressed their joint intention to conduct
themselves on the market in a specific way.
[256]

Restrictive practices. Obsolete agreements.

Article 85 EEC is applicable to agreements
which continue to produce their -effects
although they have formally ceased to be in
force. [257]

Binon & Cie SA v. Agence et Messagerie
de la Presse SA (243/83): [1985] E.C.R. 2015,

[1985] 3 C.M.L.R. 800, followed. *85

Restrictive practices. Concerted practices.
Conscious parallelism.

For a definition of the concept of concerted
practice the criteria of co-ordination and co-
operation laid down by the Court of Justice
must be understood in the light of the concept
inherent in the competition provisions of the
EEC Treaty according to which each economic
operator must determine independently the
policy which he intends to adopt on the
Common Market. Although this requirement
of independence does not deprive him of the
right to adapt to the existing and anticipated
conduct of competitors it does strictly preclude
any direct or indirect contact between such
operators, the object or effect of which is
either to influence the conduct on the market
of an actual or potential competitor or to
disclose to such a competitor the course of
conduct which they themselves have decided
to adopt or contemplate adopting on the
market. [258]

Re the European Sugar Cartel (40/73 etc.):
Cooperatieve Vereniging 'Suiker Unie' UA v.
E.C. Commission: [1975] E.C.R. 1663, [1976]
1 C.M.L.R. 295, followed.

Restrictive practices. Cartels. Agreements.
Concerted practices.

Where a cartel pursues a single economic
aim, namely the disruption of the normal
development of prices on a particular market,
involving at one and the same time agreements
and concerted practices it would be artificial to
split up its conduct by treating it as consisting
of a number of separate infringements and the
Commission is entitled to find in such
behaviour a single infringement characterised
as an 'agreement and a concerted practice.'
Such  dual characterisation must be
understood, not as requiring, simultaneously
and cumulatively, proof that each aspect of the
cartel's behaviour contained elements both of
an agreement and of a concerted practice, but
rather as referring to a complex whole
comprising a number of aspects some of which
were characterised as agreements and others as

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works 13.
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concerted practices for the purposes of Article
85(1) EEC, which lays down no specific
category for such a complex infringement.
[262]-[264]

Restrictive practices. Cartels.

The question as to whether or not an
individual company's participation in a cartel
was capable of having an effect on the market
is irrelevant in considering whether it
infringed Article 85(1) EEC. What matters is
whether the activities of the cartel as a whole
could have an effect on the market. [272]

JUDGMENT

[256] Since it is clear from the case law of the

Court of Justice that in order for there to be an
agreement within the meaning of Article 85(1)
it is sufficient if the undertakings in question
have expressed their joint intention to conduct
themselves on the market in a specific way:
see Case 41/69, ACF Chemiefarma NV v. E.C.
Commission, [FN133] and the judgment in
Joined Cases 209-215 & 218/78 Heintz Van
Landewyck Sarl v. E.C. Commission [FN134]
this Court holds that the Commission was
entitled to treat the common intentions
existing between the applicant and other
polypropylene  producers,  which  the
Commission has proved to the requisite legal
standard and which related to target prices for
the period from July to December 1979 and
sale volume targets for the years 1979 and
1980, as agreements within the meaning of
Article 85(1) EEC.

[257] Furthermore, having established to the
requisite legal standard that the effects of the
price initiatives continued to last until
November 1983, the Commission was fully
entitled to take the view that the infringement
continued until at least November 1983. It is
indeed clear from the case law of the Court of
Justice that Article 85 is also applicable to
agreements which are no longer in force but
which continue to produce their effects after
they have formally ceased to be in force (Case
243/83 Binon & Cie SA v. Agence et

Messagerie de la Presse SA. [FN135]

[258] For a definition of the concept of
concerted practice, reference must be made to
the case law of the Court of Justice, which
shows that the criteria of co-ordination and co-
operation previously laid down by the Court
must be understood in the light of the concept
inherent in the competition provisions of the
EEC Treaty according to which each economic
operator must determine independently the
policy which he intends to adopt on the
Common Market. Although this requirement
of independence does not deprive economic
operators of the right to *312 adapt themselves
intelligently to the existing and anticipated
conduct of their competitors, it does however
strictly preclude any direct or indirect contact
between such operators, the object or effect
whereof is either to influence the conduct on
the market of an actual or potential competitor
or to disclose to such a competitor the course
of conduct which they themselves have
decided to adopt or contemplate adopting on
the market: Joined Cases 40-48, 50, 54-56,
111, 113 & 114/73 Suiker Unie v. E.C.
Commission, cited above, paragraphs [173]
and [174].

[259] In the present case, the applicant
participated in meetings having as their
purpose the fixing of price and sale volume
targets during which information was
exchanged between competitors about the
prices they wished to see charged on the
market, about the prices they intended to
charge, about their profitability thresholds,
about the sale volume restrictions they judged
to be necessary, about their sales figures or
about the identity of their customers. Through
its participation in those meetings, it took part,
together with its competitors, in concerted
action the purpose of which was to influence
their conduct on the market and to disclose to
each other the course of conduct which each of
the producers itself contemplated adopting on
the market.

[260] Thus, not only did the applicant pursue
the aim of eliminating in advance uncertainty

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works 14.
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about the future conduct of its competitors but
also, in determining the policy which it
intended to follow on the market, it could not
fail to take account, directly or indirectly, of
the information obtained during the course of
those meetings. Similarly, in determining the
policy which they intended to follow, its
competitors were bound to take into account,
directly or indirectly, the information
disclosed to them by the applicant about the
course of conduct which the applicant itself
had decided upon or which it contemplated
adopting on the market.

[261] The Commission was accordingly
justified, in the alternative, having regard to
their purpose, in categorising the regular
meetings of polypropylene producers in which
the applicant participated between the
beginning of 1979 and August 1983 and its
participation in fixing sale volume targets for
the years 1979 to 1982 as concerted practices
within the meaning of Article 85(1) EEC.

[262] As regards the question whether the
Commission was entitled to find that there was
a single infringement, described in Article 1 of
the Decision as 'an agreement and concerted
practice,’ the Court repeats that, in view of
their identical purpose, the various concerted
practices followed and agreements concluded
formed part of systems of regular meetings,
target-price fixing and quota-fixing.

[263] Those systems were part of a series of
efforts made by the undertakings in question,
in pursuit of a single economic aim, namely to
distort the normal development of prices on
the market in polypropylene. It follows that it
would be artificial to split up such *313
continuous conduct, characterised by a single
purpose, by treating it as consisting of a
number of separate infringements. The fact is
that the applicant took part--over a period of
years--in a whole set of schemes constituting a
single infringement, which progressively
manifested itself in both unlawful agreements
and unlawful concerted practices.

[264] The Commission was also entitled to
characterise that single infringement as 'an

agreement and a concerted practice' since the
infringement involved at one and the same
time factual elements to be characterised as '
agreements' and factual elements to be
characterised as 'concerted practices.! Given
such a complex infringement, the dual
characterisation by the Commission in Article
1 of the Decision must be understood, not as
requiring, simultaneously and cumulatively,
proof that each of those factual elements
presents the constituent elements both of an
agreement and of a concerted practice, but
rather as referring to a complex whole
comprising a number of factual elements some
of which were characterised as agreements and
others as concerted practices for the purposes
of Article 85(1) EEC, which lays down no
specific category for a complex infringement
of this type.

[265] Consequently, the applicant's ground of
challenge must be dismissed.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works 15.
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The meaning of “Concerted
Practice”

*407 Re Wood Pulp Cartel:
A. Ahlstrom OY and Others v. E.C.
Commission

(United Kingdom intervening In
Cases C-114/85 & C125-129/85)
(Cases C-89/85, C-104/85, C-114/8S,
C116-117/85 & C125-129/85)

FACTS

The Commission had held that 41 producers
of bleached sulphate wood pulp, used in paper
manufacture, and two trade associations had
violated Article 85(1) EEC and imposed fines
on 36 of them in the USA, Canada, Finland
and Sweden. In particular the Commission
stipulated in its decision that a number of the
participants had concerted on announced
prices, on the one hand, and on actual
transaction prices on the other, that the
members of a U.S. trade association had
concerted on announced prices and monitored
any deviation from them, as well as concerting
on transaction prices, that a Finnish trade
association and a Canadian producer had
exchanged information on prices within the
framework of the pulp industry's European
research and information centre and that
certain producers had imposed export and
resale bans. On appeal the Court, in a
preliminary judgment, upheld the
extraterritorial jurisdiction of the Commission
to apply the competition rules to the
companies which were all established outside
the Community. The Court thereupon held that
although the decision made a distinction
between announced and transaction prices the
Commission had failed to set out with
sufficient clarity in the statement of objections
its complaints as regards concertation on
transaction prices, that the system of
announcing prices in the industry was not in
itself contrary to Article 85(1) EEC, that the
existence of the system did not prove
concertation on prices at an earlier stage since
other plausible explanations for parallel
pricing existed, especially the oligopolistic

characteristics of the market and its very high
degree of transparency, that evidence of
concertation on transaction prices between the
members of the U.S. trade association could
not be relied upon by the Commission since it
was gathered after the statement of objections
had been issued but that the collusion in
announcing prices along with the exchange of
information on actual prices was contrary to
Article 85(1), that the alleged participation of
the Canadian producer in the exchange of price
information in meetings of the industry's
research and *411 information centre had not
been set out properly in the statement of
objections, that evidence of the involvement of
a Finnish trade association in the meetings
could not be relied upon in so far as it also was
gathered after the statement of objections had
been issued but that its involvement was
proven by the remaining evidence against it,
and thatthe export and resale bans infringed
Article 85(1). The Court therefore annulled
the decision in so far as it concerned collusion
on both announced and transaction prices
generally, collusion within the U.S. trade
association on transaction prices and the
involvement of the Canadian producer in
exchanges of price information, annulled or
reduced the fines, partially released the
companies from undertakings given to the
Commission, and otherwise dismissed the
appeals.

JUDGMENT

A. The system of quarterly price
announcements constitutes in itself the
infringement of Article 85 EEC

[62] In deciding on that point, it must be
borne in mind that Article 85(1) EEC
prohibits all agreements between undertakings,
decisions by associations of undertakings and
concerted practices which may affect trade
between member-States and which have as
their object or *573 effect the prevention,
restriction or distortion of competition within
the Common Market.

[63] According to the Court's judgment in
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Suiker Unie, [FN243] a concerted practice
refers to a form of co-ordination between
undertakings which, without having been
taken to the stage where an agreement properly
so-called has been concluded, knowingly
substitutes for the risks of competition
practical co-operation between them. In the
same judgment, the Court added that the
criteria of co-ordination and co-operation must
be understood in the light of the concept
inherent in the provisions of the Treaty
relating to competition that each economic
operator must determine independently the
policy which he intends to adopt on the
Common Market.

[64] In this case, the communications arise
from the price announcements made to users.
They constitute in themselves market
behaviour which does not lessen each
undertaking's uncertainty as to the future
attitude of its competitors. At the time when
each undertaking engages in such behaviour, it
cannot be sure of the future conduct of the
others.

[65] Accordingly, the system of quarterly
price announcements on the pulp market is not
to be regarded as constituting in itself an
infringement of Article 85(1) EEC.

B. The infringement arises from
concertation on announced prices

[66] In the second hypothesis, the
Commission considers that the system of price
announcements  constitutes evidence of
concertation at an earlier stage. In paragraph
82 of its decision, the Commission states that,
as proof of such concertation, it relied on the
parallel conduct of the pulp producers in the
period from 1975 to 1981 and took on
different kinds of direct or indirect exchange
of information.

[67] It follows from paragraphs 82 and 107 to
110 of the decision that the parallel conduct
consists essentially in the system of quarterly
price announcements, in the simultaneity or
near-simultaneity of the announcements and in
the fact that announced prices were identical.

It is also apparent from the various telexes and
documents referred to in paragraph 61 et seq.
of the decision that meetings and contacts took
place between certain producers with a view to
exchanging information on their respective
prices.

1. The telexes referred to in paragraph 61 et

seq. of the decision

[68] In its questions of 6 March and 2 May
1990, the Court requested the Commission to
specify what precise conclusions it drew from
the telexes and documents referred to in
paragraph 61 et seq.of its decision, that is to
say to state between which producers the
concertation established by each telex or
document took place and for what period. In
reply to that question, the Commission stated
that *574 those documents merely
substantiated the evidence based on parallel
conduct and that, accordingly, they were
relevant not only as regards the undertakings
and the period specifically mentioned therein
but also as regards all the undertakings and the
entire duration of the parallel conduct.

[69] In the light of that reply, those
documents must be excluded from
consideration. Since the identity of the persons
taking part in concertation is one of the
constituents of the infringement, it is
impossible to rely as evidence of that
infringement on documents whose probative
value in that respect the Commission has been
unable to specify.

2. The other evidence adduced by the

Commission

[70] Since the Commission has no documents
which directly establish the existence of
concertation between the producers concerned,
it is necessary to ascertain whether the system
of quarterly price announcements, the
simultaneity or near-simultaneity of the price
announcements and the parallelism of price
announcements as found during the period
from 1975 to 1981 constitute a firm, precise
and consistent body of evidence of prior
concertation.
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[71] In determining the probative value of
those different factors, it must be noted that
parallel conduct cannot be regarded as
furnishing proof of concertation unless
concertation constitutes the only plausible
explanation for such conduct. It is necessary to
bear in mind that, although Article 85 EEC
prohibits any form of collusion which distorts
competition, it does not deprive economic
operators of the right to adapt themselves
intelligently to the existing and anticipated
conduct of their competitors (see Suiker Unie,
cited above, paragraph [174]).

[72] Accordingly, it is necessary in this case
to ascertain whether the parallel conduct
alleged by the Commission cannot, taking
account of the nature of the products, the size
and the number of the undertakings and the
volume of the market in question, be explained
otherwise than by concertation.

(a) The system of price announcements

[73] As stated above, the Commission
regards the system of quarterly price
announcements as evidence of concertation at
an earlier stage.

[74] In their pleadings, on the other hand, the
applicants maintain that the system is
ascribable to the particular commercial
requirements of the pulp market.

[75] By orders of 25 October 1990 and 14
March 1991, the Court requested two experts
to examine the characteristics of the market for
bleached sulphate pulp during the period
covered by the contested decision. Their report
sets out the following considerations.

[76] The experts observe first that the system
of announcements at *S575 issue must be
viewed in the context of the long-term
relationships which existed between producers
and their customers and which were a result
both of the method of manufacturing the pulp
and of the cyclical nature of the market. In
view of the fact that each type of paper was the
result of a particular mixture of pulps having

their own characteristics and that the mixture
was difficult to change, a relationship based on
close co-operation was established between
the pulp producers and the paper
manufacturers. Such relations were all the
closer since they also had the advantage of
protecting both sides against the uncertainties
inherent in the cyclical nature of the market:
they guaranteed security of supply to buyers
and at the same time security of demand to
producers.

[77] The experts point out that it is in the
context of those long-term relationships that,
after the Second World War, purchasers
demanded the introduction of that system of
announcements. Since pulp accounts for
between 50 and 75 per cent. of the cost of
paper, those purchasers wished to ascertain as
soon as possible the prices which they might
be charged in order to estimate their costs and
to fix the prices of their own products.
However, as those purchasers did not wish to
be bound by a high fixed price in the event of
the market weakening, the announced price
was regarded as a ceiling price below which
the transaction price could always be
renegotiated.

[78] The explanation given for the use of a
quarterly cycle is that it is the result of a
compromise between the paper manufacturers'
desire for a degree of foreseeability as regards
the price of pulp and the producers' desire not
to miss any opportunities to make a profit in
the event of a strengthening of the market.

[79] The U.S. dollar was, according to the
experts, introduced on the market by the North
American producers during the 1960s. That
development was generally welcomed by
purchasers who regarded it as a means of
ensuring that they did not pay a higher price
than their competitors.

(b) The simultaneity or near-simultaneity
announcements

[80] In paragraph 107 of its decision, the
Commission claims that the close succession
or even simultaneity of price announcements
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would not have been possible without a
constant flow of information between the
undertakings concerned.

[81] According to the applicants, the
simultaneity or near-simultaneity of the
announcements--even if it were established--
must instead be regarded as a direct result of
the very high degree of transparency of the
market. Such transparency, far from being
artificial, can be explained by the extremely
well-developed network of relations which, in
view of the nature of the structure of the
market, have been established between the
various traders.

[82] The experts have confirmed that analysis
in their report and at the hearing which
followed.

*576 [83] First, they pointed out, a buyer was
always in contact with several pulp producers.
One reason for that was connected with the
paper-making process, but another was that, in
order to avoid becoming overdependent on one
producer, pulp buyers took the precaution of
diversifying their sources of supply. With a
view to obtaining the lowest possible prices,
they were in the habit, especially in times of
falling prices, of disclosing to their suppliers
the prices announced by their competitors.

[84] Secondly, it should be noted that most of
the pulp was sold to a relatively small number
of large paper manufacturers. Those few
buyers maintained very close links with each
other and exchanged information on changes
in prices of which they were aware.

[85] Thirdly, several producers who made
paper themselves purchased pulp from other
producers and were thus informed, in times of
both rising prices and falling prices, of the
prices charged by their competitors. That
information was also accessible to producers
who did not themselves manufacture paper but
were linked to groups that did.

[86] Fourthly, that high degree of
transparency in the pulp market resulting from
the links between traders or groups of traders
was further reinforced by the existence of

agents established in the Community who
worked for several producers and by the
existence of a very dynamic trade press.

[87] In connection with the latter point, it
should be noted that most of the applicants
deny having communicated to the trade press
any information on their prices and that the
few producers who acknowledged having done
so point out that such communications were
sporadic and were made at the request of the
press itself.

[88] Finally, it is necessary to add that the use
of rapid means of communication, such as the
telephone and telex, and the very frequent
recourse by the paper manufacturers to very
well-informed trade buyers meant that,
notwithstanding the number of stages
involved--producer, agent, buyer, agent,
producer--information on the level of the
announced prices spreads within a matter of
days, if not within a matter of hours on the
pulp market.

(c) Parallelism of announced prices

[89] The parallelism of announced prices on
which the Commission relies as evidence of
concertation is described in paragraph 22 of its
decision. In that paragraph, the Commission,
relying on Table 6 annexed to the decision,
finds that the prices announced by the
Canadian and United States producers were
the same from the first quarter of 1975 to the
third quarter of 1977 and from the first quarter
of 1978 to the third quarter of 1981, that the
prices announced by the Swedish and Finnish
producers were the same from the first quarter
of 1975 to the second quarter of 1977 and
from the third quarter of 1978 to the third
quarter of 1981 and, finally, that the prices of
all the *577 producers were the same from the
first quarter of 1976 to the second quarter of
1977 and from the third quarter of 1979 to the
third quarter of 1981.

[90] According to the Commission, the only
explanation for such parallelism of prices is
concertation between the producers. That
contention is essentially based on the
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considerations that follow.

[91] In the first place, the single price
charged by the producers during the period at
issue cannot be regarded as an equilibrium
price, that is to say a price resulting from the
natural operation of the law of supply and
demand. The Commission emphasises that
there was no testing of the market 'by trial and
error', as evidenced by the stability of prices
established between the first quarter of 1975
and the fourth quarter of 1976, and the fact
that, generally in the case of softwood from
the third quarter of 1979 to the second quarter
of 1980, the first higher price demanded was
always followed by the other producers.

[92] Nor can the argument concerning 'price
leadership' be accepted: the similarity of
announced prices, and that of transaction
prices moreover, cannot be explained by the
existence of a market leader whose prices were
adopted by its competitors. The order in which
the announcements were made continued to
change from quarter to quarter and no one
producer held a strong enough position to act
as leader.

[93] Secondly, the Commission considers
that, since economic conditions varied from
one producer to another or from one group of
producers to another, they should have
charged different prices. Pulp manufacturers
with low costs should have lowered their
prices in order to increase their market shares
to the detriment of their least efficient
competitors. According to the Commission,
the divergences in question related to
production and transport costs, the relationship
between those costs (determined in the
national currencies: Canadian dollar, Swedish
krona or Finnish mark) and selling prices
(fixed in U.S. dollars), size of orders,
variations in demand for pulp in the various
importing countries, the relative importance of
the European market, which was greater for
Scandinavian producers than for United States
and Canadian producers, and the production
capacity utilisation ratios which, generally
speaking, were higher in the United States and
Canada than in Sweden and Finland.

[94] So far as the size of orders is concerned,
the Commission considers that since the sale
of large quantities enabled producers to cut
their costs substantially, the price records
should have shown significant price
differences between purchasers of large
quantities and purchasers of small quantities.
In practice, those differences rarely amounted
to more than 3 per cent.

[95] Thirdly, the Commission claims that, at
any rate for a time in 1976, 1977 and 1981,
announced prices for pulp stood at an
artificially high level which differed widely
from that which might have been expected
under normal competitive conditions. For
example, it is *578 inconceivable, without
concertation, for a single unchanged price of
U.S. $415 to have been announced for
northern softwood from the first quarter of
1975 to the third quarter of 1977 and,
especially during the second and third quarters
of 1977, for the announced price to have stood
at U.S. $100 above the selling price actually
obtainable on the market. The contention that
prices stood at an abnormally high level is
borne out by the fact that in 1977 and 1982 the
fall in prices was particularly abrupt.

[96] Finally, the Commission relies on the
grant of secret rebates and on changes in
market shares.

[97] So far as concerns the grant of secret
rebates, it should be noted that there is a
contradiction between the decision and what
has been said subsequently. In paragraph 112
of its decision, the Commission refers to the
exclusion of secret competition but then states
in its pleadings that, if the rebates were secret,
it was because they undermined concertation
and therefore had to remain concealed from
the other producers.

[98] So far as concerns the shifts in market
shares established between 1975 and 1981, the
Commission considers that they do not justify
the finding that there was no concertation.
Those shifts were much less marked between
1975 and 1976 and between 1980 and 1981
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than the shifts between 1978 and 1979 and
between 1979 and 1980.

[99] The applicants disputed the view that
parallelism of prices was attributable to
concertation.

[100] In commissioning the second expert's
report, the Court requested the experts to
specify whether, in their opinion, the natural
operation of the wood pulp market should lead
to a differential price structure or to a uniform
price structure.

[101] It is apparent from the expert's report,
together with the ensuing discussion, that the
experts regard the normal operation of the
market as a more plausible explanation for the
uniformity of prices than concertation. The
main thrust of their analysis may be
summarised as follows:

(i) Description of the market

[102] The experts describe the market as a
group of oligopolies-oligopsonies consisting of
certain producers and of certain buyers and
each corresponding to a given kind of pulp.
That market structure results largely from the
method of manufacturing paper pulp: since
paper is the result of a characteristic mixture of
pulps, each paper manufacturer can deal only
with a limited number of pulp producers and,
conversely, each pulp producer can supply
only a limited number of customers. Within
the groupings so constituted, co-operation was
further consolidated by the finding that it
offered both buyers and sellers of pulp security
against the uncertainties of the market.

[103] That organisation of the market, in
conjunction with its very high degree of
transparency, leads in the short-term to a
situation *579 where prices are slow to react.
The producers know that, if they were to
increase their prices, their competitors would
no doubt refrain from following suit and thus
lure their customers away. Similarly, they
would be reluctant to reduce their prices in the
knowledge that, if they did so, the other
producers would follow suit, assuming that

they had spare production capacity. Such a fall
in prices would be all the less desirable in that
it would be detrimental to the sector as a
whole: since overall demand for pulp is
inelastic, the loss of revenue resulting from the
reduction in prices could not be offset by the
profits made as a result of the increased sales
and there would be a decline in the producers'
overall profits.

[104] In the long-term, the possibility for
buyers to turn, at the price of some investment,
to other types of pulp and the existence of
substitute products, such as Brazilian pulp or
pulp from recycled paper, have the effect of
mitigating oligopolistic trends on the market.
That explains why, over a period of several
years, fluctuations in prices have been
relatively contained.

[105] Finally, the transparency of the market
could be responsible for certain overall price
increases recorded in the short-term: when
demand exceeds supply, producers who are
aware--as was the case on the pulp market--
that the level of their competitors' stocks is low
and that their production capacity utilisation
rate is high would not be afraid to increase
their prices. There would then be a serious
likelihood of their being followed by their
competitors.

3. Conclusions

[126] Following that analysis, it must be
stated that, in this case, concertation is not the
only plausible explanation for the parallel
conduct. To begin with, the system of price
announcements may be regarded as
constituting a rational response to the fact that
the pulp market constituted a long-term market
and to the need felt by both buyers and sellers
to limit commercial risks. Further, the
similarity in the dates of price announcements
may be regarded as a direct result of the high
degree of market transparency, which does not
have to be described as artificial. Finally, the
parallelism of prices and the price *583 trends
may be satisfactorily explained by the
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oligopolistic tendencies of the market and by
the specific circumstances prevailing in certain
periods. Accordingly, the parallel conduct
established by the Commission does not
constitute evidence of concertation.

[127] In the absence of a firm, precise and
consistent body of evidence, it must be held
that concertation regarding announced prices
has not been established by the Commission.
Article 1(1) of the contested decision must
therefore be annulled.

IV CONCERTATION WITHIN KEA

A. Concertation on announced prices and
the exchange of information on transaction
prices

[130] So far as concerns concertation on
announced prices and the exchange of
information on transaction prices, reference
must be made first of all to Article Ila of the
Policy Statement of the Pulp Group.
According to that provision, the members of
the group are to meet from time to time in
order to fix unanimously prices for sales of
pulp, known as 'KEA recommended prices',
and they agree to announce those prices to
their customers. If, subsequently, the members
of the association deviate from those prices--as
they continue to be free to do--they are
required to give advance notification to the
manager of the group, who may decide, if
necessary, to convene a further meeting of the
group in order to discuss appropriate action.

[131] Since the producers met from time to
time in order to agree the 'KEA recommended
price, it is clear that the producers belonging
to KEA concerted within that association on
announced prices for wood pulp. Similarly, it
should be noted that, by undertaking to notify
in advance any price deviating from that which
they had fixed by common agreement, they
established a system for the exchange of
information on their future conduct that was
such as to restrict competition.

[132] That much is self-evident and the
applicants' objection that in practice the 'KEA

recommended price' fixed by the group was
not always adhered to by its members is to no
avail. That argument implicitly concedes that,
at least some of the time, the applicants
announced KEA recommended prices and
therefore concerted on those prices.
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The “Object” or “Effect” of an
Agreement

*357 La Technique Miniere v.
Maschinenbau Ulm G.M.B.H.
(Case 56/65)

Before the Court of Justice of the European
Communities

ECJ

(The President, Judge Ch. L. Hammes; Judges L.
Delvaux, A. M. Donner, A.
Trabucchi, R. Lecourt.) Herr Karl Roemer,
Advocate General .

30 June 1966

Reference by the Cour d'Appel de Paris under
Article 177.

[In STM, an exclusive supply contract gave
STM the exclusive right to sell in France
certain grading equipment made by MBU (a
Germany company). The contract did not
insulate the French territory so STM could still
sell goods outside France and parallel imports
could be obtained from other countries. A
contract dispute arose between the parties and
STM argued that the contract was valid under
Art 81 (then Article 85]

ECJ JUDGMENT

On the Relations of the Agreement with

Competition

Finally, to be hit by the prohibition of Article
85 (1), the agreement in the proceedings
should 'be designed to prevent, restrict or
distort competition within the Common
Market or have that effect'. The fact that these
are not cumulative but alternative conditions,
indicated by the conjunction 'or', suggests first
the need to consider the very object of the
agreement, in the light of the economic
context in which it is to be applied. The

" Doing Business in Ireland --Dr. Oonagh Breen - Competition Law

alterations in the play of competition
envisaged by Article 85 (1) should result from
all or part of the clauses of the agreement
itself. Where, however, an analysis of the said
clauses does not reveal a sufficient degree of
harmfulness with regard to competition,
examination should then be made of the
effects of the agreement and, if it is to be
subjected to the prohibition, the presence of
those elements which establish that
competition has in fact been prevented,
restricted or distorted to a noticeable extent
should be required. The competition in
question should be understood within the
actual context in which it would occur in the
absence of the agreement in question. In
particular, the alteration of the conditions of
competition may be thrown in doubt if the said
agreement appears precisely necessary for the
penetration of an undertaking into an area in
which it was not operating.

Therefore, to judge*376 whether a contract
containing a clause 'granting an exclusive right
of sale' should be regarded as prohibited by
reason of its object or its effect, it is necessary
to take into account, in particular, the nature
and the quantity, whether limited or not, of the
products which are the object of the
agreement, the position and size of the grantor
and concessionaire on the market for the
products concerned, the isolated nature of the
agreement in question or, on the contrary, its
position in a series of agreements, the severity
of the clauses aiming at protecting the
exclusive right or, on the contrary, the
possibilities left for other commercial currents
upon the same products by means of re-
exports and parallel imports.
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[Edited Extract]

The object or effect of preventing
or distorting competition

*718 European Night Services and
Others v. E.C. Commission

(Joined Cases T 374-375, 384 & 388/94)

Before the Court of First Instance of the
European Communities (Second Chamber)

CFI (2nd Chamber)

(Presiding, Kalogeropoulos P., Bellamy, and
Pirrung JJ.)

15 September 1998

Appeal against a Commission Decision.
Restrictive practices. Agreements. Inter-State
trade. De minimis. Decisions. Reasoning.

The applicant, European Night Services
("ENS") provided overnight passenger rail
services between the U.K. and the Continent
by way of the Channel Tunnel. ENS, acting
for French, Dutch and British railway
undertakings in relation to overnight Channel
Tunnel rail services, acquired special rolling
stock financed by long term leasing
arrangements. In Commission Decision 94/663
CEC exempted the agreements from
competition rules until December 31, 2002,
but only on the basis that the railway
undertakings supplied to any international
grouping of railway undertakings or "transport
operator”" wishing to operate night passenger
trains the same necessary services they had
agreed to supply to ENS on the same terms.
ENS sought to have that decision annulled.

JUDGMENT

[102] In any event, even if, as noted above,
ENS's share of the tourist travel market was in

" Doing Business in Ireland --Dr. Oonagh Breen - Competition Law

fact likely to exceed 5 per cent on certain
routes, attaining 7 per cent on the London-
Amsterdam route and 6 per cent on the
London-Frankfurt/Dortmund route, [FN70] it
must be borne in mind that, according to the
case law, an agreement may fall outside the
prohibition in Article 85(1) of the Treaty if it
has only an insignificant effect on the market,
taking into account the weak position which
the parties concerned have on the product or
service market in question *749 (Case 5/69
Volk v. Vervaecke [FN71]). With regard to the
quantitative effect on the market, the
Commission has argued that, in accordance
with its notice on agreements of minor
importance, [FN72] Article 85(1) applies to an
agreement when the market share of the parties
to the agreement amounts to 5 per cent.
However, the mere fact that that threshold may
be reached and even exceeded does not make
it possible to conclude with certainty that an
agreement is caught by Article 85(1) of the
Treaty. Point 3 of that notice itself states that
"the quantitative definition of 'appreciable'
given by the Commission is, however, no
absolute yardstick 'and that' in individual cases
. agreements between undertakings which
exceed these limits may have only a
negligible effect on trade between Member
States or on competition, and are therefore not
caught by Article 85(1)" (see also
Langneseiglo [FN73]). It is noteworthy,
moreover, if only as an indication, that that
analysis is corroborated by the Commission's
1997 notice on agreements of minor
importance [FN74] replacing the notice of 3
September 1986, [FN75] according to which
even agreements which are not of minor
importance can escape the prohibition on
agreements on account of their exclusively
favourable impact on competition.

[103] That being so, where, as in the present
case, horizontal  agreements  between
undertakings reach or only very slightly
exceed the 5 per cent threshold regarded by the
Commission itself as critical and such as to
justify application of Article 85(1) of the
Treaty, the Commission must provide an
adequate statement of its reasons for
considering such agreements to be caught by

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 24



Wes

the prohibition in Article 85(1) of the Treaty.
Its obligation to do so is all the more
imperative here, where, as the applicants stated
in their notification, ENS has to operate on
markets largely dominated by other modes of
transport, such as air transport, and where, on
the assumption of an increase in demand on
the relevant markets and having regard to the
limited possibilities for ENS to increase its
capacity, its market shares will either fall or
remain stable. In addition, such a statement of
reasons is necessary in the present instance in
view of the fact that, as the Court of Justice
held at paragraph [86] of its judgment in
Musique Diffusion Francaise, [FN76] an
agreement 1is capable of exercising an
appreciable influence on the pattern of trade
between Member States even where the
market shares of the undertakings concerned
do not exceed 3 per cent, provided that those
market shares exceed those of most of their
competitors.

[104] There is, however, no such statement of
reasons in the present case.

*750 [105] It must be concluded from the
foregoing that the contested decision does not
contain a sufficient statement of reasons to
enable the Court to make a ruling on the shares
held by ENS on the various relevant markets
and, consequently, on whether the ENS
agreements have an appreciable effect on trade
between Member States, and the decision must
therefore be annulled on that ground.

Second part: assessment of the restrictive
effects of the ENS agreements on competition

[135] According to the contested decision, the

ENS agreements have effects restricting
existing and potential competition (a) among
the parent undertakings, (b) between the parent
undertakings and ENS and (c¢) vis-a-vis third
parties; furthermore (d), those restrictions are
aggravated by the presence of a network of
joint ventures set up by the parent
undertakings.

*759 [136] Before any examination of the
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parties' arguments as to whether the
Commission's analysis as regards restrictions
of competition was correct, it must be borne in
mind that in assessing an agreement under
Article 85(1) of the Treaty, account should be
taken of the actual conditions in which it
functions, in particular the economic context
in which the undertakings operate, the
products or services covered by the agreement
and the actual structure of the market
concerned (Delimitis, [FN95] Gottrup-Klim,
[FN96] Case C-399/93, Oude Luttikhuis and
Others V. Verenigde Coolperatieve
Melkindustrie, [FN97] and Case T-77/94,
VGB and Others v. E.C. Commission [FN98]),
unless it is an agreement containing obvious
restrictions of competition such as price-
fixing, market-sharing or the control of outlets
(Case T-148/89, Trefilunion v. E.C.
Commission [FN99]). In the latter case, such
restrictions may be weighed against their
claimed pro-competitive effects only in the
context of Article 85(3) of the Treaty, with a
view to granting an exemption from the
prohibition in Article 85(1).

[137] It must also be stressed that the
examination of conditions of competition is
based not only on existing competition
between undertakings already present on the
relevant market but also on potential
competition, in order to ascertain whether, in
the light of the structure of the market and the
economic and legal context within which it
functions, there are real concrete possibilities
for the undertakings concerned to compete
among themselves or for a new competitor to
penetrate the relevant market and compete
with the undertakings already established
(Delimitis [FN100]). Furthermore, according
to the Commission notice of 1993 concerning
the assessment of co-operative joint ventures
pursuant to Article 85 of the Treaty: "The
assumption  of  potential  competitive
circumstances presupposes that each parent
alone is in a position to fulfil the tasks
assigned to the [joint venture] and that it does
not forfeit its capabilities to do so by the
creation of the [joint venture]. An
economically realistic approach is necessary in
the assessment of any particular case".
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[FN101]
[138] It is in the light of those considerations,
therefore, that it is necessary to examine
whether the Commission's assessment of the
restrictive effects of the ENS agreements was
correct.

oo

[145] ... it may . . . be seriously questioned
whether ENS has any existing or potential
competitors in this context in view of the fact
that, as the Commission acknowledged in its
answers to the written questions put by the
Court, no subsidiaries have yet been set up in
other Member States by any Community
railway undertakings, whether before or after
the  adoption of Directive  91/440.

[146] On the basis of the foregoing
considerations, the Commission's finding that
the ENS agreements are such as appreciably to
restrict existing and/or potential competition
among the parent undertakings and between
them and ENS must be held to be vitiated by
inadequate  reasoning and/or error of
assessment.
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[Edited extract from Volkswagen]

The Difference between Unilateral
Behaviour and Agreements

*727 Volkswagen AG v.
Commission of the European

Communities (Re Vw Passat)
(Case T-208/01)

Before the Court of First Instance of the European
Communities (Fourth Chamber)

CFI (4th Chamber)
Presiding, Tiili P.C.; Mengozzi and Vilaras JJ
December 3, 2003

H3 V, the holding company of the V group,
was operating in the automobile construction
sector, selling its products through a system of
selective and exclusive distribution by
authorised dealers. The dealership agreements
granted agreed territories in return of an
undertaking by the dealers to promote sales
and the interests of V, as well as to comply
with all instructions issued regarding the
distribution of V's cars, the stocking of
replacement parts, customer service, sales
promotion, advertising, training, and the
ensuring of quality in each area of V's
business. Furthermore, these agreements
provided for the possibility of V to issue non-
binding recommendations concerning prices
and discounts. From 1996 to 1997 V issued
calls to German dealers not to sell one of its
new models, the VW Passat, below a
recommended selling price and to limit, or
even not grant, discounts to customers.
Following a consumer's complaint, the
Commission issued *728 a decision on July 6,
2001 finding that V had breached Art.81(1)
EC "by setting the selling price of the VW
Passat on the basis of exhortations to its
German authorised dealers to grant limited
discounts or no discounts at all", and imposing
a fine on V of euro;30.6 million. V appealed.

Held:
"Agreement' under Art.81(1) EC

H4 In order for there to be agreement within
the meaning of Art.81(1) EC it was sufficient
that the undertakings in question would have
expressed their joint intention to conduct
themselves on the market in a specific way.
The form was unimportant, as long as it
constituted a faithful expression of the parties'
intention, and that there was a concurrence of
wills. [30]-[32]

Unilateral behaviour not caught by
Art.81(1) EC unless acquiescence proven

H5 If a decision of a manufacturer
constituted a unilateral conduct, that decision
escaped prohibition of Art.81(1) EC. In certain
circumstances, however, apparently lawful
measures in the context of continuing relations
could be regarded as agreements within the
meaning of that Article. Consequently,
genuinely unilateral measures, without express
or implied consent, had to be distinguished
from measures in which the unilateral
character was merely apparent because they
received at least the tacit acquiescence of the
dealers. The latter had to be regarded as
revealing an agreement between undertakings
within the meaning of Art.81(1). In that
context, the Commission had to establish the
existence of acquiescence by the dealers,
express or implied, in the attitude adopted by
the manufacturer in order to hold that
apparently unilateral conduct, adopted in the
context of the contractual relations, formed the
basis of an agreement under Art.81(1). [33]-
[36]

Acceptance of distribution agreement not
implying tacit acceptance to unlawful
variations

H6 (a) According to the Commission's
decision, acquiescence had to be regarded as
established as a matter of principle by the
mere fact that the dealer entered the
manufacturer's distribution network and it was
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deemed to have been given in advance. The
Commission did not assert that the dealership
agreements were contrary to competition law.
It followed that the Commission's case
amounted to claiming that a dealer who signed
a dealership agreement which complied with
competition law was deemed to have accepted
in advance a later unlawful variation of that
contract, even though, by virtue of its
compliance with competition law, that contract
could not enable the dealer to foresee such a
variation. This argument disregarded as
irrelevant the acquiescence by the dealers in
the calls at issue. [40]-[44]

H7 (b) An unlawful contractual variation
could not be regarded as having been accepted
in advance and, consequently, the Commission
was wrong to assert that the signature by V's
dealers of the dealership agreement involved
acceptance on their part of the calls at issue.
This was contrary to Art.81(1) EC which
required proof of concurrence of wills. [45]-
[46]

Mistaken interpretation of case law cited
by the Commission

H8 The Commission misinterpreted the
previous relevant case law by arguing that it
was not necessary in the case of selective
distribution systems to look for acquiescence
to calls by a manufacturer in the conduct
adopted by the dealer in the context of the call,
and that such acquiescence had to be regarded
as established as a matter of principle by the
mere fact that the dealer entered the
distribution network. In the AEG judgment,
the Court did not suggest that the distributors'
acquiescence in the anticompetitive policy
constituted acquiescence given in advance,
upon signature of the contract, to an as yet
unknown policy of the manufacturer. In the
Ford judgment it was common ground that the
dealers had complied with a circular which
was intended to be anticompetitive. The BMW
judgment was based on the assumption that a
circular sent to the dealers was accepted and
therefore constituted an agreement within the
meaning of Art.81(1) EC. The Volkswagen
judgment was founded on acquiescence arising

from implementation in practice of the
manufacturer's initiatives. The Commission
was wrong to rely on these cases in support of
its contention that the signature of a
distribution agreement implied, as a matter of
principle and irrefutably, the tacit acceptance
of future wunlawful variations of that
agreement. [47]-[55]

Concurrence of wills required

H9 The Commission's finding in the decision
was undermined by the ECJ's and CFI's case
law which confirmed that for an agreement it
would have been necessary to prove
concurrence of wills. Such a concurrence of
wills had to cover a particular conduct which
had to be known to the parties when they
accepted it. [56]

Acceptance of calls by dealers required

H10 A call by a manufacturer could have
formed part of a pre-existing contract where it
was intended to influence the dealers but,
above all, where that call was, in some way or
other, actually accepted by the dealer. The
Commission did not in the least seek to prove
that the dealers acquiesced in the calls at issue
when they became aware of them but
submitted, wrongly, that the signature of a--
lawful--contract implied tacit acceptance of
those calls in advance. Therefore, the
Commission did not prove the existence of an
agreement within the meaning of Art.81(1)
EC. [58]-[60]

JUDGMENT

Facts

Law

16 As its principal argument, the applicant
claims that the contested decision should be
annulled on the ground that the applicant has
not infringed Art.81(1) EC. First, there was no
agreement, within the meaning of that
provision, between the applicant and its
German dealers. Secondly, assuming that the
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calls at issue were the subject of an agreement,
they were not capable of affecting, much less,
appreciably *734 affecting, trade between
Member States, so that Art.81(1) EC does not
apply. In the alternative, the applicant seeks
the reduction of the amount of the fine
imposed on it by the contested decision.

17 It is convenient to consider, first, the
principal claim seeking the annulment of the
contested decision and, in that context, the
applicant's plea in law that the calls at issue
were not the subject of any agreement, within
the meaning of Art.81(1) EC, between the
applicant and its German dealers.

Findings of the Court

30 According to settled case law, in order for
there to be "agreement" within the meaning of
Art.81(1) EC it is sufficient that the
undertakings in  question should have
expressed their joint intention to conduct
themselves on the market in a specific way.
[FN8]

31 As regards the form in which that
common intention is expressed, it is sufficient
for a stipulation to be the expression of the
parties' intention to behave on the market in
accordance with its terms. [FN9]

32 It follows that the concept of "agreement"
within the meaning of Art.81(1) EC, as
interpreted by the case law, centres around the
existence of a concurrence of wills between at
least two parties, the form in which it is
manifested being unimportant so long as it
constitutes the faithful expression of the
parties' intention. [FN10]

33 The case law also shows that, where a
decision of the manufacturer constitutes
unilateral conduct of the undertaking, that
decision escapes the prohibition in Art.81(1)
EC. [FN11]

34 In certain circumstances, measures
adopted or imposed in an apparently unilateral

manner by a manufacturer in the context of its
continuing relations with its distributors have
been regarded as constituting an agreement
within the meaning of Art.81(1) EC. [FN12]

35 That case law shows that a distinction
should be drawn between cases in which an
undertaking has adopted a genuinely unilateral
measure, and thus without the express or
implied participation of another undertaking,
and those in which the unilateral character of
the measure is merely apparent. Whilst the
former do not fall within Art.81(1) EC, the
latter must be regarded as revealing an
agreement between undertakings and may
therefore fall within the scope of that article.
That is the case, in particular, with practices
and measures in restraint of competition
which, though apparently adopted unilaterally
by the manufacturer in the context of its
contractual relations with its dealers,
nevertheless receive at least the tacit
acquiescence of those dealers. [FN13]

36 It is also clear from that case law that the
Commission cannot hold that apparently
unilateral conduct on the part of a
manufacturer, adopted in the context of the
contractual relations which it maintains with
its dealers, in reality forms the basis of an
agreement between undertakings within the
meaning of Art.81(1) EC if the Commission
does not establish the existence of an
acquiescence by the other partners, express or
implied, in the attitude adopted by the
manufacturer. [FN14]

37 It is in the light of that case law that it
must be established whether the Commission
has, in the contested decision, proved an
agreement within the meaning of Art.81(1) EC
between the applicant and its dealers with
regard to the calls at issue.

38 In that regard, it must be held, first of all,
that it has not been established that the calls at
issue were implemented in practice. The
Commission admits this, in particular, in
recital 74 of the contested decision, in the
following terms:

"It is hardly possible, in the circumstances
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of the case, to determine the precise conduct of
dealers ..."

39 The Court holds also that, as is apparent,
essentially, from recital 60 of the contested
decision, the Commission's primary argument
in finding the existence of an agreement within
the meaning of Art.81(1) EC is that the
applicant's distribution policy at issue was
tacitly accepted by the dealers on signing the
dealership agreement. Therefore, according to
the Commission, the question of whether and
to what extent the German Volkswagen
dealers actually changed their pricing on the
basis of the circulars and warnings can be left
open. [FN15]

40 The Commission restates its position in
para.8 of its defence, which reads "it is not
necessary, at least in the case of selective
distribution systems such as that in this case,
to look for acquiescence to a manufacturer's
call in the conduct adopted by the dealer in the
context of that call (for example after its
receipt)". According to the Commission, "such
acquiescence must be regarded as established
as a matter of principle by the mere fact that
the dealer has entered the manufacturer's
distribution network" and "it is deemed to
have been given in advance". The Commission
goes on to state essentially that it is of little
importance whether the contract contains an
express reservation which allows calls such as
the calls at issue. In the absence of such a
clause, such a call could still become an
integral part of the contract, or "form part" of
the contract. The decisive point is the purpose
of that call, which is to influence dealers in the
performance of that contract. [FN16]

41 The same idea is expressed in recital 62 of
the contested decision, in *739 which the
Commission, citing the Volkswagen judgment,
[FN17] states that: "calls by a manufacturer to
its authorised dealers constituted an agreement
if they were 'intended to influence the ...
dealers in the performance of their contract

with (the manufacturer or importer)'.

42 The Court notes, finally, that the

Commission does not assert that the dealership
agreement, in particular clause 2(1) or (6) and
clause 8(1) thereof, is contrary to competition
law.

43 It follows from the foregoing findings that
the Commission's case, clearly repeated in
para.15 of the defence, amounts to claiming
that a dealer who has signed a dealership
agreement which complies with competition
law is deemed, upon and by such signature, to
have accepted in advance a later unlawful
variation of that contract, even though, by
virtue precisely of its compliance with
competition law, that contract could not enable
the dealer to foresee such a variation.

44 That argument of the Commission, which
is the principal basis of the contested decision
and by virtue of which the Commission
disregards, as irrelevant, the question whether
the applicant's dealers actually acquiesced in
the calls at issue when they became aware of
them, that is to say after they were sent to
them, cannot succeed.

45 It can admittedly be envisaged that a
contractual variation could be regarded as
having been accepted in advance, upon and by
the signature of a lawful dealership agreement,
where it is a lawful contractual variation which
is foreseen by the contract, or is a variation
which, having regard to commercial usage or
legislation, the dealer could not refuse. By
contrast, it cannot be accepted that an unlawful
contractual variation could be regarded as
having been accepted in advance, upon and by
the signature of a lawful distribution
agreement. In that case, acquiescence in the
unlawful contractual variation can occur only
after the dealer has become aware of the
variation desired by the manufacturer.

46 Consequently, the Commission is wrong
to assert, in this case, that the signature by the
applicant's dealers of the dealership agreement
involves acceptance on their part of the calls at
issue. Such an assertion is contrary to
Art.81(1) EC as interpreted in the case law
cited in paras 30 to 36 above, which requires
proof of a concurrence of wills.
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47 The Court considers that the Commission
is proceeding from a mistaken interpretation of
the case law which it cites in support of its
case, when it argues that, according to the
AEG, Ford, BMW and Volkswagen
judgments, it is not necessary, at least in the
case of selective distribution systems such as
the one in this case, to look for acquiescence
to a manufacturer's call in the conduct adopted
by the dealer in the context of that call (for
example after its receipt), and that such
acquiescence ought to be regarded as having
been established as a matter of principle by the
mere fact that the dealer has entered the
distribution network.

48 *740 In fact, contrary to the Commission's
claim, the Court of Justice, in the AEG
judgment, found expressly that the distributors
acquiesced in AEG's anticompetitive actions
when it stated that "in the case of the
admission of a distributor, approval is based
on the acceptance, tacit or express, by the
contracting parties of the policy pursued by
AEG which requires inter alia the exclusion
from the network of all distributors who are
qualified for admission but are not prepared to
adhere to that policy". [FN18]

49 In other words, in the AEG judgment, the
Court did not suggest that the distributors'
acquiescence in AEG's anticompetitive policy
constituted acquiescence given in advance,
upon signature of the contract, to an as yet
unknown policy of the manufacturer.

50 It is appropriate, furthermore, to observe
that the statement, in para. [38] of the AEG
judgment, that AEG's attitude was not
unilateral but "form [ed] part of the contractual
relations between the undertaking and
resellers" is not an unconditional statement,
but rests on the Court's previous finding that
the distributors had acquiesced in that conduct,
which, necessarily, aimed to influence those
contractual relations.

51 In the Ford judgment, the dispute was not
about the question whether or not the dealers
had acquiesced in the circular sent by Ford

which was intended to be anti-competitive. It
was, actually, common ground that the circular
had been implemented in practice by Ford and
that the dealers, despite some protests, had
complied with it. The case concerned the
question whether that circular, applied by the
parties, could be linked to the Ford dealership
agreement, when that agreement was
examined in the light of Art.81(1) EC and with
a view to possible exemption under Art.81(3)
EC. It was in that context that the Court of
Justice, having found that the disputed circular
was linked to the dealership agreement (Annex
I to that agreement), was able to rule that the
Commission had been entitled to take it into
account in its examination of the agreement
with a view to the possibility of granting an
exemption under Art.81(3) EC. [FN19]

52 So far as concerns the BMW judgment,
given on a reference for a preliminary ruling,
the Court does not consider that it is directly
relevant to this case. In that case the question
referred was not so much whether an
agreement had actually been reached between
BMW and its dealers on the contents of the
circular sent to them by BMW, as whether
such a request, assuming that it was accepted
and therefore constituted an agreement within
the meaning of Art.81(1) EC, came within the
relevant exempting regulation, namely
Commission Regulation 123/85 of December
12, 1984 on the application of Art.81(3) of the
Treaty to certain categories of motor vehicle
distribution and servicing agreements. [FN20]

53 *741 So far as concerns the case which
gave rise to the Volkswagen judgment, it
follows clearly, both from the Commission's
decision and from the Court of First Instance's
judgment in that case, [FN21] that the
manufacturer's initiatives had actually been put
into effect, since the Italian dealers had
complied with them and refused to sell to their
foreign customers. The acceptance by
Volkswagen's dealers of its anticompetitive
initiatives was not in doubt in that case.

54 Thus, the conclusion reached by the Court
in the Volkswagen judgment, whereby it
rejected the plea for annulment of the
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Commission's decision based on Volkswagen's
allegedly unilateral initiatives, was founded on
acquiescence arising from implementation in
practice of the manufacturer's initiatives.

55 It follows from that analysis of the AEG,
Ford, BMW and Volkswagen judgments that
the Commission was wrong to rely on them in
support of its contention that the signature of a
distribution agreement implies, as a matter of
principle and irrefutably, the tacit acceptance
of future unlawful variations of that
agreement.

56 Moreover, the Commission's argument in
this case is clearly undermined by the Sandoz,
BMW Belgium and Bayer judgments and the
judgment in Tipp-Ex v Commission, cited by
the applicant. Those judgments all confirm
that, for an agreement within the meaning of
Art.81(1) EC to be found to exist, it is
necessary to prove a concurrence of wills. In
addition, in accordance with the case law cited
in paras 30 and 31 above, such a concurrence
of wills must cover particular conduct, which
must, therefore, be known to the parties when
they accept it.

57 In addition, contrary to the Commission's
argument, it does not follow from the case law
that, for a request to form part of a contract,
the decisive element is that the request be
intended to influence the dealer in the
performance of the contract. If that were the
case, the sending by the manufacturer of a call
to its dealers would lead, systematically, to the
establishment of an agreement, since by
definition such a call is intended to influence
those dealers in the performance of their
contracts.

58 On the other hand, a call forms part of a
pre-existing contract, that is to say forms an
integral part of that contract, where it is indeed
intended to influence the dealers in the
performance of the contract, but above all
where that call is, in some way or other,
actually accepted by the dealer.

59 In the present case, the Commission has
merely observed, as was evident, that the calls
at issue were intended to influence the dealers

in the performance of their agreements. It did
not consider it relevant to prove actual
acquiescence by the dealers to those requests
when they had become aware of them, but
submitted, wrongly, that the signature *742 of
a--lawful-- contract implied tacit acceptance of
those calls in advance. Therefore, it must be
held that the Commission has not proved the
existence of an agreement within the meaning
of Art.81(1) EC.

60 It is appropriate, in that regard, to hold
that recitals 66 and 67 in the contested
decision, dealing with the examination of the
parties' conduct, documents and statements, do
not in the least seek to prove that the dealers
acquiesced in the calls at issue when they
became aware of them. By those recitals, the
Commission seeks only to justify its
interpretation of the contract, expressed in
recitals 63 to 65 in the contested decision, and
which constitutes the Commission's alternative
argument analysed below, that an organic link,
established by clause 2(1) or (6) of the
dealership agreement, in any event unites the
calls at issue to that contract. It is also in that
sense that the Commission's allegation, at
para.29 of its defence, must be understood,
namely that the dealers regarded the calls at
issue as forming part of the contract.

68 It follows from all the above
considerations that the Commission has not
proved, in the contested decision, a
concurrence of wills between the applicant and
its dealers in relation to the calls at issue. It
follows that the contested decision was taken
in breach of Art.81(1) EC and must therefore
be annulled, without the necessity of ruling on
the other plea for annulment advanced by the
applicant, or on the alternative application for
the reduction of the amount of the fine.
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[EXTRACTS FROM CONSTEN]

A founding case on Article 81 EC,
formerly known as Art 85 EC]|

*418 Etablissements Consten S.A.
and Grundigverkaufs-GmbH. v.
E.E.C.

Commission
(Cases 56/64 & 58/64)

Before the Court of Justice of the European
Communities

ECJ

( The President, Judge Ch. L. Hammes; Judges L.
Delvaux, W. Strauss, A. M.
Donner, A. Trabucchi, R. Lecourt and R. Monaco.)
Herr Karl Roemer, Advocate
General.

13 July 1966

Procedure. Natural justice.

Proceedings before the E.E.C. Commission
concerning the application of  Article 85
E.E.C. Treaty are administrative and not
judicial proceedings. The parties should be put
in a position to present their observations and
this involves bringing to their knowledge the
facts on which the complaints against them are
based. It does not require the whole file to be
communicated to them.

Procedure. Reasoning.
In non-judicial proceedings, the
administration is not required to give reasons

for its rejection of a party's specific pleas.

Restrictive practices. Horizontal and
vertical agreements. Article 85

E.E.C. Treaty makes no distinction between
horizontal and vertical agreements and applies

to both types indiscriminately.

Restrictive practices. Parties.

Competition can be distorted within the
meaning of Article 85 (1) E.E.C. Treaty not
only by agreements which limit it between the
parties, but also by agreements which prevent
or restrict the competition which could occur
between one of them and third parties.

Restrictive practices. Agreements capable
of affecting trade between member-States.

The fact that an agreement favours an
increase, even a large one, in the volume of
trade between States is not sufficient to
exclude the ability of the agreement to 'affect’
the trade in a direction which could harm the
attainment of the object of the Treaty, namely,
a single market between the member-States.

Restrictive practices. Producers and
distributors.

An agreement which tends to restrict
competition between distributors of the same
brand does mnot necessarily escape the
prohibition of Article 85 (1) merely because it
might increase competition between producers
of similar products.

Restrictive practices. Sole distributorship
agreements.

*419 An agreement which aims at insulating

a given national market for a particular
widespread brand of products, and at
maintaining artificially separate national
markets within the Community, is such as to
distort competition in the Common Market
and therefore may constitute a breach of
Article 85 (1).

Restrictive  practices. Annulment of
infringing agreement.

Agreements which violate Article 85 (1) are
automatically void under Article 85 (2) only
to the extent to which they so infringe. An
infringing agreement will only be wholly void
if the violating elements are not severable
from the agreement itself.

Restrictive practices. Trade marks.

An agreement whereby the holder of an
international trade mark authorises a single
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distributor to register it in one member-State
and thereby to obtain a monopoly right over
that mark may tend to restrict competition and
thereby violate Article 85 (1).

Jurisdiction. Community law and national
law.

The E.E.C. Commission is entitled to issue
an injunction to a distributor against using
national trade mark law to obstruct parallel
imports. Such an injunction does not touch the
grant of trade mark rights, but merely prohibits
the abusive use of rights deriving from a
national trade mark law.

Evidence. Burden of proof.

Where an undertaking requests exemption
under Article 85 (3), the Commission may not
limit itself to requiring of the undertaking
proof of the conditions required for the
exemption but should, as a matter of good
administration, co-operate through its own
resources in the establishment of the relevant
facts and circumstances.

*420 Facts

By a contract concluded on 1 April 1957, the
German firm Grundig-Verkaufs-G.m.b.H. and
the French firm Etablissements Consten
agreed, for an indefinite period, that the firm
Consten be appointed 'sole representative' of
Grundig for the metropolitan territory of
France, the Saar and Corsica. This contract
applied to wireless receivers, tape recorders,
dictating machines and television sets
manufactured by Grundig, as well as the spare
parts necessary for their repair, and
accessories.

The firm Consten undertook to buy the
articles in question to the extent of a minimum
percentage of the total exports from Germany
to the contract territory, to make regularly
compulsory advance provisions, to carry out
adequate publicity, to set up a repairs
workshop with a sufficient stock of spare parts
and to undertake the guarantee and after-sales
service.

Consten undertook, in addition, not to sell,

either on its own account or on that of another,
similar articles liable to compete with the
goods which were the subject of the contract
and not to make delivery, either direct or
indirect, for or to other countries from the
contract territory. An analogous prohibition
had already been imposed by Grundig on all
its sole concessionaires in the other countries,
as well as on the German wholesalers.
Grundig undertook, for its part, to grant to
Consten the retail sale rights and not to
deliver, either directly or indirectly, to other
persons as concerns the area covered by the
contract.

For the distribution of the Grundig products,
Consten was authorised to use the name and
emblem of Grundig which are registered in
Germany and in other member-States. In
addition, on 3 October 1957, Consten
registered in France, in its own name, the trade
mark GINT (Grundig International) which is
carried on all appliances manufactured by
Grundig, including those sold on the German
market.

According to the statement of Consten on 13
January 1959 on the GINT mark, ' this mark is
intended to be placed solely on appliances
manufactured by the German firm Grundig'.
Furthermore, according to that statement,
Consten undertakes to transfer to Grundig, as
soon as it ceases to be the sole distributor, the
registration of the above-mentioned mark with
all the rights attached to it, or to cancel its
registration.

Since April 1961, the company UNEF has
bought Grundig appliances from German
traders who delivered them in spite of the
export prohibition imposed by Grundig. The
firm UNEF resold these goods to French
retailers at more favourable prices than those
asked by Consten. Subsequently, Consten
brought two actions against UNEF, one for
unfair competition and one for *421
infringement of the GINT mark. In the first of
these proceedings, Consten won at first
instance. However, following an appeal
brought by UNEF, the Cour d'Appel de Paris,
in a judgment of 26 January 1963 in Unef v.
Consten, [FN1] decided to stay proceedings
until the decision of the Commission had been
given on the claim which UNEF had made to
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it, on 5 March 1962, for a declaration that the
companies Grundig and Consten had infringed
the provisions of Article 85through the
stipulation in the sole agency contract of 1
April 1957 and the accessory agreement
concerning the registration and use of the
GINT mark in France.

JUDGMENT

On the plaints concerning the applicability of

Article 85 (1) to contracts granting sole rights

The applicants submit that the prohibition in
Article 85 (1) only applies to so-called
horizontal agreements. The Italian
Government submits furthermore that sole
agency contracts do not constitute 'agreements
between undertakings' within the meaning of
that provision, since the parties are not on a
footing of equality. With regard to these
contracts, the freedom of competition, it is
submitted, may only be protected by virtue of
Article 86 of the Treaty.

*470 Neither the wording of Article 85 nor
that of Article 86gives ground for holding that
the two Articlesare limited in effect according
to the positions of the contracting parties in the
economic process. Article 85 refers in a
general way to all agreements which distort
competition within the Common Market and
does not establish any distinction between
those agreements as to whether or not they
were made between operators competing at the
same stage or between non-competing
operators placed at different stages. In
principle, no distinction should be made where
the Treaty does not make any distinction.

Furthermore, the possible application of
Article 85 to a sole agency agreement should
not be excluded merely because the grantor
and the concessionaire are not competitors
inter se and not on a footing of equality.
Competition can be distorted within the
meaning of Article 85 (1) not only by
agreements which limit it between the parties,
but also by agreements which prevent or
restrict the competition which could occur
between one of them and third parties. To this
end, it is irrelevant that the parties to the
agreement are or are not on a footing of
equality as regards their position and function

in the economy. This applies all the more
since, by such an agreement, the parties could
seek, through preventing or limiting the
competition of third parties in the products, to
institute or guarantee to their benefit an
unjustified advantage at the expense of the
consumer or user, contrary to the general
objects of Article 85. It is thus possible that,
without involving an abuse of dominant
position, an agreement between economic
operators situated at different levels should be
capable of affecting trade between member-
States and at the same time have for its aim
and effect to prevent, restrict or distort
competition, thus falling under the prohibition
of Article 85 (1).

In addition, it is pointless to compare on the
one hand the situation under Article 85of a
producer bound by a sole agency agreement to
the distributor of his products and on the other
hand that of a producer who includes within
his undertaking the distribution of his own
products by some means, €.g.pby commercial
travellers, and who escapes Article 85. These
situations are legally distinct. and they are not
of the same importance, for the effectiveness
may not be the same in the case of two
economic circuits of which one is integrated
and the other not. Even though the wording of
Article 85 may render the prohibition
applicable, where the other conditions are met,
to an agreement between several undertakings
and exclude thereby the situation of a sole
undertaking which includes distribution within
its own network, it does not thereby follow
that the contractual situation based on an
agreement between a production and a
distribution enterprise should be legalised by
mere economic analogy--which *471 is in any
case not a complete one--and in contradiction
with that text. Although, in the former case,
the Treaty through Article 85 wished to
respect the internal organisation of an
undertaking and only make it subject to
possible questioning, by means of Article 86,
in cases where it reaches such a degree of
seriousness as to amount to an abuse of a
dominant position, the same reservation could
not apply when the obstacles to competition
result from the agreement between two
different undertakings and which it is usually
sufficient to prohibit.
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Finally, an agreement between producer and
distributor which might tend to restore the
national divisions in trade between member-
States could be such as to thwart the most
basic objects of the Community. The Treaty,
whose preamble and text aim at suppressing
the barriers between States and which in
several provisions gives evidence of a stern
attitude with regard to their reappearance,
could not allow undertakings to restore such
barriers. Article 85 (1) meets such an object,
even in the case of agreements between
undertakings placed at different levels in the
economic process. The grounds set out above
must therefore fail.

On the plaint based on the Council's

Regulation 19/65

The applicant Grundig raises the question

whether the prohibition in Article 85 (1)would
have been applicable to the agreement in
question before the adoption of Regulation
19/65 of the Council concerning the
application of Article 85 (3) to certain
categories of agreements.

This ground was invoked by the applicant for
the first time in its reply. The fact that that
regulation was promulgated after the
application was brought does not justify such
delay. In fact, this ground really amounts to a
plea that before the promulgation of the
regulation the Commission should not have
applied Article 85 (1) for lack of power to
make exemptions by categories of agreements.
The fact that such a situation would exist
before Regulation 19/65 implies that the
regulation could not constitute a fresh fact,
within the meaning of Article 42 of the Rules
of Procedure, capable of justifying the tardy
pleading of this ground. It is therefore
inadmissible.

On the plaints relating to the notion of
'‘agreements capable of affecting trade

between member-States'

The applicants and the German Government
submit that the Commission, in basing itself
on a faulty interpretation of the notion of
agreement capable of affecting trade between
member-States, has not shown that that trade
would have been heavier without the criticised

agreement.

*472 The respondent replies that this
condition in Article 85 (1) would be met as
soon as the trade between member-States
develops, as a result of the agreement,
otherwise than it would have done without the
restriction resulting from the agreement, and
the latter's influence on the market conditions
reaches a certain degree. Such, it submits,
would be the case here, particularly in view of
the obstacles which result from the disputed
agreement in the Common Market as regards
the import and export of Grundig products for
and from France.

The condition referred to above aims at
determining, as regards the regulation of
agreements, the pre-eminence of Community
law over that of the States. It is to the extent to
which the agreement may affect trade between
member-States  that the alteration in
competition provoked by the agreement relates
to the prohibitions in Community law of
Article 85, whereas in the contrary case it
escapes. In this respect, it is necessary in
particular to know whether the agreement is
capable of endangering, either directly or
indirectly, in fact or potentially, freedom of
trade between member-States in a direction
which could harm the attainment of the objects
of a single market between States. So the fact
that an agreement favours an increase, even a
large one, in the volume of trade between
States is not sufficient to exclude the ability of
the agreement to 'affect' the trade in the above-
mentioned direction. In the present case, the
contract between Grundig and Consten, on the
one hand by preventing undertakings other
than Consten importing Grundig products into
France, and on the other hand by prohibiting
Consten from re-exporting those products to
other countries of the Common Market,
indisputably affects trade between member-
States. These limitations on the freedom of
trade, as well as those which might follow for
third parties from the registration in France by
Consten of the GINT trade mark, which
Grundig places on all its products, suffice to
satisfy the condition under discussion.
Consequently, the plaints raised on this point
must be dismissed.

On the plaints concerning the criterion of
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The applicants and the German Government
submit that since the Commission restricted its
examination solely to Grundig products, the
decision was based upon a faulty notion of
competition and of the prohibition system
established by Article 85 (1). Such a notion
should relate to competition between similar
products of different brands. The Commission,
before declaring Article 85 (1) applicable,
should have based itself upon the 'rule of
reason'and considered the economic effects of
the disputed contract upon the competition
between the different brands. Vertical sole
agency agreements should, it is submitted,
enjoy a *473 favourable presumption on the
level of competition and in the present case no
element disturbed such presumption. On the
contrary, the contract in question would have
increased the competition between similar
products of different brands.

The principle of freedom of competition
concerns the latter's different stages and
aspects.  Although competition between
producers is generally more visible than that
between distributors of the same brand, it does
not thereby follow that an agreement which
tends to restrict the latter should escape the
prohibition of Article 85 (1) merely because it
might increase the former.

Besides, for the purpose of applying Article
85 (1), it is superfluous to take account of the
concrete effects of an agreement once it
appears that it has the object of restricting,
preventing  or  distorting  competition.
Therefore, the absence in the disputed decision
of any analysis of the effects of the agreement
with regard to competition between similar
products of different brands would not, of
itself, constitute a defect in the decision.

It therefore remains to examine whether the
attacked decision properly applied the
prohibition of Article 85 (1) to the disputed
agreement, on grounds of the restriction of
competition thus created on the distribution
level in Grundig products alone. The
infringement which was declared by the
attacked decision results from the absolute
territorial protection established by the said
contract in favour of Consten on the basis of

French law. The applicants thus wished to
eliminate any possibility of competition at the
wholesale level in Grundig products on the
territory set out in the contract through two
principal means:

on the one hand, Grundig undertook not to
deliver to third parties, even indirectly,
products intended for the area covered by the
contract; the restrictive nature of that
undertaking appears clearly if it is considered
in the light of the export prohibition
established not only with regard to Consten
but also all the other sole concessionaires of
Grundig, as well as the German wholesalers;
on the other hand, the registration in France by
Consten of the GINT trade mark, which
Grundig affixes to all its products, tends to add
to the inherent protection of the agreement in
issue against the risk of parallel imports into
France of Grundig products, a protection
resulting from the law of industrial property;
thus no third party could import Grundig
products, from other member-countries of the
Community, for resale in France, without
running serious risks.

The respondent properly took into account
the whole system thus set up by Grundig.
Indeed, in order to classify the situation *474
created by the contract, the contract should be
placed in the economic and legal context in the
light of which it has been concluded by the
parties, without it being possible to consider
that as an unwarrantable interference in legal
acts or situations which are not the subject of
the proceedingss before the Commission. The
situation set out above results in an insulation
of the French market and allows the
imposition for the products in question of
prices from which is excluded all effective
competition. In addition, in so far as the efforts
of producers to individualise their brands in
the eyes of the consumer succeed, the
effectiveness  of  competition  between
producers tends to diminish. Because of the
considerable impact of the distribution costs
on the total returns, it seems important that
competition between traders should also be
stimulated. The efforts of the trader are
stimulated by competition between distributors
of products of the same brand. Since the
agreement thus aims at insulating the French
market for Grundig products and maintaining
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artificially, for products of a very widespread
brand, separate national markets within the
Community, it is therefore such as to distort
competition in the Common Market. Therefore
it was proper for the attacked decision to
consider that the agreement constitutes a
breach of Article 85 (1); and any further
considerations, whether of economic data
(price differences between France and
Germany, representative character of the type
of apparatus envisaged, level of costs borne by
Consten) or of the accuracy of criteria upon
which the Commission based itself in its
comparisons between the situation of the
French and German markets, as well as any
favourable effects of the agreement in other
respects, can in no way lead, in the presence of
the above-mentioned restrictions, to a different
solution within the framework of Article 85

(1).

On the plaints relating to the extent of the

prohibition

The applicant Grundig and the German
Government object that the Commission did
not exclude from the prohibition, in the
dispositif of the attacked decision, those
clauses of the contract with respect to which
there could be found no effect capable of
restricting competition and thereby omitted to
define the infringement.

It follows from the grounds of the attacked
decision, as well as from its Article 3, that the
infringement declared in Article 1 of the
dispositifis not present in the undertaking by
Grundig not to make direct deliveries in
France except to Consten. The infringement
lies in the clauses which, joined to the grant of
the sole rights, tend to obstruct on the basis of
internal law parallel imports of Grundig
products into France, by establishing an
absolute territorial protection in favour of the
sole concessionaire.

*475 The automatic annulment decreed by
Article 85 (2)applies only to those elements of
the agreement which are hit by the prohibition,
or to the agreement as a whole if those
elements do not appear severable from the
agreement itself. The Commission should,
therefore, either have limited itself, in the
dispositifof the attacked decision, to declaring

that an infringement lay in those elements, and
those only, of the agreement which came
within the prohibition, or else have set out in
its grounds the reasons why those elements did
not seem to it severable from the whole
agreement. It follows, however, from Article 1
of the decision that the infraction was found to
lie in the agreement as a whole, although the
Commission did not give legally sufficient
grounds for the need to annul the whole of the
agreement, of which it was not established that
all the clauses constituted an infringement of
the provisions of Article 85 (1). Quite the
contrary, the situation recognised as
incompatible with Article 85 (1) does not
result from the combined action of all the
clauses of the agreement and the overall effect
of it, but from certain determined clauses of
the contract of 1 April 1957 concerning the
absolute territorial protection and the
additional agreement on the GINT trade mark.
Article 1 of the attacked decision should thus
be annulled in so far as it extends, without
valid grounds, the nullity of Article 85 (2) to
all the clauses of the agreement.

On the grounds concerning the finding
infringement relating to the agreement on
GINT trade mark

The applicants object that the Commission
violated Articles 36, 222 and 234 of the E.E.C.
Treaty and furthermore exceeded the limits of
its competence by declaring that the agreement
on the registration in France of the GINT trade
mark served to ensure absolute territorial
protection in favour of Consten and by
excluding thereby, in Article 3 of the dispositif
of the attacked decision, the possibility for
Consten to enforce the rights deriving from the
national trade mark law to oppose parallel
imports.

The applicants submit more particularly that
the effect criticised on the competition level is
due not to the agreement but to the registration
of the trade mark in accordance with French
law, which gives rise to an original right to the
registrant over the trade mark from which the
absolute territorial protection derives under
national law.

The fact that Consten alone in France
disposes of the GINT trade mark under the
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contract, to be used in the same manner in
other countries, aims at allowing control and
obstacle to parallel imports. Therefore, the
agreement by which Grundig, holder of the
trade mark by virtue of an international
registration, has authorised Consten to register
it in France in its own name tends *476 to
restrict competition. Although Consten, by the
registration of the GINT trade mark, is
regarded as original holder under French law
of the rights relating to that trade mark, it is
nevertheless by virtue of an agreement with
Grundig that it carried out the registration.
Therefore the agreement may be struck by the
prohibition in Article 85 (1). The prohibition
would be fruitless if Consten could continue to
use the trade mark with the same aim as that
contained in the agreement recognised as
unlawful. Articles 36, 222 and 234 of the
Treaty, invoked by the applicants, do not
oppose every impact of Community law on the
exercise of national industrial property rights.
Article 36, which limits the scope of the rules
on the liberalisation of trade contained in Title
I, Chap. 2 of the Treaty, cannot limit the field
of application of Article 85. Article 222 is
limited to stating that the 'Treaty shall in no
way prejudice existing systems and incidents
of ownership'in the member-States. The
injunction in Article 3 of the dispositif of the
attacked decision not to use national law
relating to trade marks to obstruct parallel
imports, without touching the grant of those
rights, limits their exercise to the extent
necessary for the attainment of the prohibition
deriving from Article 85 (1). The power of the
Commission to issue such an injunction,
provided for in Article 3 of Regulation 17 of
the Council, is compatible with the character
of the Community competition system,
comprising rules which are immediately
effective and which bind individuals directly.
Such a system, by reason of the above-
mentioned character and its function, does not
allow the abusive use of rights deriving from
one or another national trade mark law in order
to defeat the effectiveness of the Community
law on restrictive practices. Article 234 has the
aim of protecting the rights of third States and
is not applicable in the present instance.
Therefore the above-mentioned grounds must
fail.

On the plaints concerning the failure to hear

third parties

The applicants and the German Government
maintain that Article 3 of the dispositifof the
attacked decision in fact applies to the whole
of the distribution of Grundig products in the
Common Market, and that in so doing the
Commission exceeded its competence and
denied the right of all those concerned to be
heard.

The prohibition, which falls upon Grundig
from Article 3 of the decision, against
preventing  its  distributors and  sole
concessionaires from exporting to France,
constitutes the corollary to the prohibition
against  absolute  territorial  protection
established in favour of Consten. This
prohibition thus does not pass the limits of the
proceedings which led to the application of
Article 85 (1) to the agreement between
Grundig and Consten. Besides the attacked
decision does not directly affect the legal
validity of the agreements concluded between
Grundig and the  wholesalers and
concessionaires other than Consten. It is
limited to restricting the freedom of action of
Grundig as to parallel imports of its products
into France. Although it is desirable that the
Commission should extend its enquiries as far
as possible to those capable of being touched
by its decisions, the mere interest in
preventing an agreement to which they are not
parties from being declared illegal so that they
might retain the advantages which they derive
'de facto' from the situation which results
therefrom cannot constitute a sufficient basis
for grounding a right in the other
concessionaires of Grundig to be called ex
officio to the Commission to take part in the
proceedings relating to the relations between
Consten and Grundig. Therefore, this ground
is without substance.

On the plaints concerning the application
Article 85 (3)

The applicants, supported on several points
by the German Government, allege inter alia
that all the conditions for application of
exemption, the existence of which is denied in
the attacked decision, are met in this instance.

The respondent starts from the idea that it is

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works 39.

of



Doing Business in Ireland --Dr. Oonagh Breen - Competition Law

(Cite as: [1966] C.M.L.R. 418)

for the undertakings concerned to prove that
the conditions required for exemption are
satisfied.

The undertakings are entitled to an adequate
examination by the Commision of their
requests for the application of Article 85 (3).
To that end, the Commission may not limit
itself to requiring of the undertakings proof of
the conditions required for the exemption, but
should, as a matter of good administration, co-
operate through its own resources in the
establishment of the relevant facts and
circumstances. Besides, the exercise of the
Commission's powers necessarily implies
complex economic judgments. Judicial control
of these judgments should respect that
character by limiting itself to an examination
of the materiality of the facts and legal
descriptions which the Commission deduces
therefrom. This control will be carried out in
the first place over the reasoning of the
decisions which, with regard to the said
judgments, should set out the facts and
considerations on which they are based.

The attacked decision states that the principal
reason for the refusal of exemption lies in the
fact that the condition in Article 85 (3) (a) is
not satisfied.

The German Government complains that the
said decision does not answer the question
whether the elements the favourable effects of
which were recognised by the Commission,
especially the anticipatory provisions and the
guarantee and after-sales services, could *477
be maintained intact in the absence of an
absolute territorial protection.

The attacked decision only admits eX
hypothesi that the sole agency contract in
question contributes to an improvement in the
production and distribution. Then the attacked
decision examines the question 'whether an
improvement in the distribution of the
products by the sole distribution agreement
could no longer be attained if parallel imports
were admitted'. After examining the arguments
concerning the anticipatory provisions, the
observation of the market, the guarantee and
after-sales services, the decision concluded
that 'no other reason which militates in favour
of the necessity for absolute territorial

protection has been proposed or glimpsed'.

The existence of an improvement in
production or distribution of the products in
question, which is required for grant of
exemption, should be judged in the light of the
spirit of Article 85. First, this improvement
should not be identified with all advantages
which the partners gain from the agreement in
their production or distribution activity,
advantages which are generally indisputable
and which will show the agreement in all its
elements as indispensable to the improvement
as thus understood. Such a subjective method,
which makes the content of the notion of
improvement depend upon the particularities
of the contractual relations in question, would
not conform to the aims of Article 85. Further,
the very fact that the Treaty provides that the
limitation of competition should be
'indispensable’ to the improvement in question
clearly indicates the importance which the
latter should have. The improvement should in
particular  present noticeable objective
advantages such as to compensate for the
inconveniences resulting therefrom on the
level of competition.

The argument of the German Government,

based on the idea that all the elements
favouring the improvement as envisaged by
the parties to the agreement should be
maintained intact, supposes already settled
affirmatively the question whether all these
elements are not only favourable but also
indispensable to the improvement of the
production or distribution of the products in
question. Thereby, it tends not only to
attenuate the indispensable character, but
confuses the care for the specific interests of
the partners with the objective improvements
envisaged by the Treaty.

In its evaluation of the relative importance of
the different elements submitted to its
examination, the Commission ought both to
judge the effectiveness with regard to an
objectively statable improvement of the
production and distribution of the products,
and evaluate whether the benefit resulting
therefrom would suffice for a consideration
that the correlative limitations on the
competition *478 were indispensable. The
thesis based on the necessity to maintain intact
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all arrangements of the partners in so far as
they are capable of contributing to the
envisaged improvement is incompatible with
the above. Therefore, the plaint of the Federal
Government, based on faulty premises, is not
such as to invalidate the judgment of the
Commission.

The applicants submit that the admission of
parallel imports would result in the sole agent
no longer being in a position to make his
advance plans.

A certain degree of uncertainty is inherent in
all prejudgment of future sales possibilities.
Such forecasting should be based on a series
of variable and contingent elements. The
admission of parallel imports can, to be sure,
involve increased risks for the concessionaire
who in advance gives firm orders for the
amounts which he estimates he will be able to
sell. However, such a risk is inherent in all
commercial activity, and thus could not justify
special protection on this point.

The applicants complain that the Commission
did not examine, on the basis of concrete
elements, whether it is possible to ensure the
guarantee and after-sales services without
absolute territorial protection. They emphasise
in particular the importance for the reputation
of the Grundig brand of the convenient supply
of these services for all the Grundig machines
put onto the market. The liberation of parallel
imports would compel Consten to refuse these
services for machines imported by its
competitors who did not themselves carry out
these services satisfactorily. Such a refusal
would also be contrary to the interests of the
consumers.

As regards the free guarantee service, the
decision affirms that a purchaser can normally
only enforce his right under such a guarantee
with his supplier and in the circumstances
agreed with him. The applicant parties do not
seriously dispute that affirmation. The fears
concerning the damage which could result
from an insufficient service for the reputation
of the Grundig products do not, in the
circumstances, appear justified. In fact, the
company UNEF, main competitor of Consten,
although it began selling Grundig products in
France later than Consten and while having to

carry not negligible risks, nevertheless
supplies a free guarantee and after-sales
services against remuneration upon conditions
which as a whole do not seem to have harmed
the reputation of the Grundig trade mark.
Besides, nothing prevents the applicants from
informing the consumers, through adequate
publicity, of the nature of the services and
other advantages which may be offered by the
official distribution network of Grundig
products. So it is not accurate that the publicity
carried out by Consten must benefit the
parallel importers to the same extent.
Therefore, the plaints raised by the applicants
must fail.

*479 The applicants complain that the
Commission did not examine whether absolute
territorial protection was still indispensable to
enable the high costs borne by Consten in
introducing the Grundig products onto the
French market to be amortised.

The respondent objects that before the
adoption of the attacked decision it at no time
had knowledge of any costs of introduction
onto the market which had not been amortised.

This statement by the respondent has not
been disputed. The Commission cannot be
required of its own motion to make enquiry on
this point. Further, the thesis of the applicants
would amount in substance to affirming that
the concessionaire would not have accepted
the agreed conditions without the absolute
territorial protection. However, that fact has no
connection with the improvements in
distribution envisaged in Article 85 (3).
Therefore, this plaint must fail.

The applicant Grundig submits, further, that
without absolute territorial protection the sole
distributor would not be inclined to bear the
costs necessary for observing the market since
the result of his efforts might thereupon
benefit the parallel importers.

The respondent objects that such observation
of the market, which in particular allows the
application to the products intended for export
to France of technical improvements desired
by the French consumer, would only be of
benefit to Consten.
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In fact, Consten, in its capacity as sole
concessionaire, which is not endangered by the
attacked decision, would be the only one to
receive the machines equipped with the
features adapted specially to the French
market. Therefore, this plaint must fail.

The plaints brought against that part of the
decision which relates to the existence in this
instance of the condition required to Article 85
(3) (a), considered separately and as a whole,
do not appear well founded. By reason of the
cumulative nature of the conditions necessary
for the grant of the exemption provided for in
Article 85 (3), it is therefore superfluous to
examine the grounds relating to the other
conditions for exemption.

Order

For these reasons, THE COURT, rejecting all
wider or contrary conclusions,

HEREBY DECIDES:

1. The decision of the E.E.C. Commission of
23 September 1964 relating to proceedings
under Article 850f the Treaty (IV-A/00004-
03344 'Grundig-Consten'), published in the
Journal  Officiel des Communautés
Européennes df0 October 1964 (p. 2545/64),
[FN39] is annulled inasmuch as in its Article 1
it declares the whole of the contract of 1 April
1957 to constitute an infringement of the
provisions of Article 85, including elements in
that contract which do not constitute the said
infringement.

2. For the remainder, the applications 56/64
and 58/64 are rejected as ill-founded.

3. The applicant parties, the respondent party

and the intervening parties shall each bear the
costs incurred by itself.
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